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Introduction

Purpose

This discussion paper explores approaches for deciding whether a proposed development
is likely to be cause of significant public concern. The Mackenzie Valley Environmental
Impact Review Board (MVEIRB) plans to develop a guidance document on this subject
at a later date. The discussion paper outlines the current process used during
environmental assessments in the Mackenzie Valley, presents a framework for a possible
guidance document, and serves as basis for discussion among interested agencies,
communities, or individuals. The Review Board welcomes input from aboriginal

communities, government, industry, and the public at large.

Background
Subsection 125(1) of the Mackenzie Valley Resource Management Act (the Act) requires

a preliminary screener to “(a) determine and report to the Review Board whether, in its
opinion, the development [... ]might be a cause of public concern; and (b) where it so
determines in the affirmative, refer the proposal to the Review Board for an

environmental assessment.” Section 128 of the Act requires the Review Board to order



an environmental impact review “where the development is likely in its opinion to be a

cause of significant public concern”.

The Act uses the likelihood of public concern as a trigger for a higher level of scrutiny of
a proposed development the same way it uses the likelihood of a significant
environmental impact. It follows that finding the likelihood of significant public concern
is equally important as finding the likelihood of significant adverse impact on the
environment. Referral agencies frequently cite public concern as the reason for a referral
to environmental assessment. The Review Board has found two proposed developments
to be likely to cause significant public concern: the Mackenzie Gas Project and DeBeers’

proposed Gahcho Kue diamond mine.

This document deals with considerations for determining whether a development is likely
to cause significant public concern within an environmental assessment context only. It
serves as a discussion paper on how the Review Board may discharge its responsibility
under section 128 of the Act but does not address the responsibilities of preliminary
screeners under subsection 125(1). The test at the environmental assessment level is
more stringent than at the preliminary screening level. The Review Board needs to
decide whether a proposed development is likely to cause significant public concern rather

than whether a development might cause public concern.

Overview

The remainder of this discussion paper is organized into 5 sections as follows:

Definitions: Explores how significant public concern and its constituent terms

significant, public, and concern are or may be defined;



Available guidance: Explores guidance provided by existing guidelines and case law

within and outside the Mackenzie Valley;

Review Board practice: Provides an overview of how the Review Board has made such

decisions in the past

Public concern guidance document: Discusses the framework for gauging public
concern set by definitions, available guidance, and precedence. It outlines the purpose

and possible contents of any guidance documents that may be developed in the future.

Next steps:  Provides an overview over how the Review Board envisions moving

torward with this important subject.

Definitions

Despite its widespread use, the term “public concern” does not appear to be defined very
well. A review of, among other things, the Oxford Canadian English Dictionary [1],
Black’s Law Dictionary [2], and the Dictionary of Natural Resource Management [3],
did not reveal a definition of the term. Black’s Law Dictionary, 8" ed. defines ‘public’ as
an adjective to mean “relating or belonging to an entire nation, state or community” but
does not define “concern” at all. The Oxford Canadian English Dictionary defines
public” as “concerning the people as a whole” and "concern” as “a matter of interest,
importance” but also as “anxiety, worry”. The term public concern may thus be

interpreted to mean “of interest to a community” or “to worry an entire nation”.

While both the Mackenzie Valley Resource Management Act and the Canadian
Environmental Assessment Act use "public concern” as a trigger for a higher level of

review, neither defines “public concern” or “public” or “concern”. A review of case law



commissioned by the Review Board in 2007 paints a similar picture. The term “public” is
reported to be poorly defined but to generally not mean the inhabitants of the entire
country. Rather it “may mean for practical purposes only the inhabitants of a village or
such members of a community as particular advertisements would reach, or would be
interested in a particular matter ...”.[2] The issue of measuring public concern has been
addressed by the courts in very limited ways. Courts have largely deferred the definition
of what constitutes public concern to the government agencies and administrative

tribunals charged with making those decisions. [?]

“public



