2003-May-22 10:42 From-Justice Canada 86T 873 0625 T=-874 P 00L/005 Fmlhd ey
Department of Justice Ministére de la Justice REC E ‘VED
!*l Canada Canada - SHam e,
. MAY 2 2 2003
FACSIM'LE TRANSM]SSION MACKENZ‘E \.’f\LLEY
- - e = MAE " HACT
TRANSMISSION PAR TELECOPIEUlﬁ“‘“i‘;{;@@"‘&%ﬁl—?@ :
. SEND TO JENVOYERA ' . * "1 ... .. FROM/DE R
. s B o . : ) .-‘ ) ) |-;' J T f - ' ‘x' .o L '
Name / Nom:  Glenda Fratton Name /Nom:  Yvonne MacNeill

| egal Counsel

Address [ Adresse:

Mackenzie Valley Environmental Review Board
P.O. Box 938

5102 - 50th Avenue

Yellowknife, Northwest Territories

WA 2N7

Address ! Adresse:

Department of Justice Canada
5204-50" Ave

2 Elyor Diamond Plaza
P.O.Box 8

Yellowknife, NT X1A 2N1

Tel. No. / No du Teék:
(867) 766-7050

Fax#FNo.du télécopietr:

L (867) 766-7074

Tel. No. / Na du Tek
(867) 669-6900

Fax # | No du télécopieur:
(867) 873-0625

~omments / Commentaires:

Glenda, as per our conversation, attach
from the Board in due course.

ed is the letter to which | referred. -We look forward to receiving a reply

i/

_SECURITY: i:\'l_-szr-Riﬁch(}jN:s:ﬁ;.NISIRU‘ch,'ioNs,,sEcgRﬁ"é,-f =

Unclassified documents only VIA clear transmission.
Protected information permitted within Justice secure FAX
network.

Documents non cotés a fransmettre sans protection.
Renseignements protégés par le réseau des télécopieurs
protégés de la Justice.

Protected documents? Yes [ x No’
Documents protéges? Oui Non
Pages (including cover sheet) Date: Time:
5 2003-05-22 11:39 AM

930

05/22/2003 THU 10:41 [TX/RX NO 9273]




2003-May-22 10:43 From-Justice Canada 867 873 0825 T-974  P.002/005 F-120

§ ~ 71 Departrment of Justice Ministére de la Justice
§ « Canada Canada

Narhwest Tarritaries Regional Office Bureau ragional da Terrtoires du Norg=-Quest

2™ fAgor, Diamond Plazs 27 ataga. Diamond Plaza Phone/Telephone: {867) 6896918
5204-50" Ave 5204, ave. 50 Fax/Télecopieur; {867) 873-0825
£.0. Box B, Yellowknifa C.P. 8. Yellowknifa
Narthwest Territories Tarritoires ou Nord-Quest
XEA ZN1 X1A 2N1
Our File 2-73899
Your file
BY HAND
March 18, 2003 5

Mackenzie Valley Environmental Impact Review Board
P.O. Box 938

5102 - 50th Avenue

vellowknife, Northwest Territories

X1A 2N7

-~

Attention: Gordon Wray
Alternate Chairman

Dear Sir:

Re: DeBeers Canada Mining Inc./ Snap Lake Diamohd Project Environmental
Assessment; Reasons for Decision — March 4, 2003

| am writing on behalf of my client, the Department of indian Affairs and Northern
Development (“DIAND”). We reviewed the Reasons for Decision, dated March 4, 2003,
with respect to the Review Board's “refusal o issue” some of the Round 3 Information
Requests (“IRs"). Three of the IRs that were not forwarded to the proponent were
submitted by DIAND.

You indicate that the Rules of Procedure governing the proponent’s environmental
assessment “...make it clear that all IRs are issued by the Review Board". With respect,

we do not agree with this statement. Rule 42 states:

Parties to a progeeding may seek and exchange information by way of infermation requests at any
time until completion of the technical review phase of a proceeding.

Canada
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And, Rule 44 provides that:
All information requests are issued under the Review Board's authority,

The foregoing does not indicate that "all IRs are issued by the Review Board” but that the
IRs of parties are issued under the Review Board's authority.

The Review Board's mandate includes the gathering of all necessary information during
the assessment process so that it may make its determination after consideration of such
information. Pursuant to the provisions of the Mackenzie Valley Resource Management
Act, the Review Board has the authority to require a proponent io provide information t©
it. This legal authority to require that information be provided, does not extend to other
parties to the proceedings. Although a party may request infarmation from a proponent
there is no corresponding lega! obligation placed on the proponent to provide any
information to the party. By providing that IRs are issued under the Review Board's
authority (being the authority to seek and obtain information, including the production of
documents), the legal obligation to provide the information sought is extended to include
those |Rs that are submitted by other parties. This is the reason why the IRs of the
participants in an environmental assessment are issued under the authority of the
Review Board. In other words, parties that submit [Rs do so under the authority given to
the Review Board because, otherwise, there is no legal requirernent for the proponent to
provide any infarmation o any party but the Review Board. However, this does not
result in the Review Board “issuing” the parties’ [Rs. Rather, the IRs are submitted
under the cover of the Review Board's legal authotity so as to require the proponent 10
provide the infarmation and documentation necessary for the conduct of a complete
environmental assessment.

The Reasons for Decision also state that the Review Board's Rules indicate that “...the
decision to authorize the issuance of any IR question is discretionary™ Unfortunately, no
specific Rule was cited as the legal authority underlying this statement and we have not
found any such autharity in the Rules. Rule 45 does provide that:

Any dispute over the need for or the relevance of information requested in the information request
shall be resolved by the Review Board.

This Rule does provide the Review Board with the power to resolve “any dispute”
involving 1Rs. It seems logical that, in order for a dispute to even arise concerning the
need for or relevance of an IR, the IR would first have to be forwarded to the party of
whom the information is requested. Should that party then refuse to answer the IR for
specific reasons, it may then be said that a “dispute” has arisen. The dispute arises
between the party seeking the information and the party refusing to provide the
information sought. '
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In the case of the three DIAND IRs, there is no evidence on the record that the IRs were
submitted to the proponent. There is also no evidence on the record that the proponent
provided reasons for its refusal to answer the IRs. In fact, it appears that it was the
Review Board that decided the need for or the relevance of the information requested
without even submitting the IRs to the proponent. Therefore, the “dispute” seems to
have arisen between the party submitting the IRs and the Review Board. Obviously, the
Review Board cannot both be a party to a dispute and ziso be the decision-maker with
respect to that dispute. Rule 6 states that the duty of procedural faimess applies to all
decision-making by and proceedings of the Board.

With respect, we submit that the just and fair way to deal with IRs is for the Review
Board to forward all IRs to the party to whom the IRs are addressed. If the receiving
party refuses to answer the IRs then it should provide its reasons for the refusal in
writing. The written reasans for refusal to answer the IRs should then be forwarded to
the party that submitted the IRs. The submitting party may disagree with the reasons for
the refusal to answer the IRs and should be allowed the opportunity to refute the position
of the other party. ltis only then that the Review Board may be in a position to resolve
the dispute that has arisen in an unbiased and fair manner.

Lastly, we respectfully submit that the Reasons for Decision issued by the Review Board
do not address the question posed by DIAND's regarding why its IRs were not submiited
to and answered by the proponent. Reasons for Decision are made up of two
components, being the decision itself and the reasons for that decision. The decision
should set out what the decision-maker determined as being the facts in a particular
situation. The reasons should set out the basis on which the-decision-maker determined
those facts as such. The general Reasons for Declsion that were issued by the Review
Board fail to inform any party of what specific facts were determined by the Review
Board that resulted in its decision relating to any particular |R. Because the Reasons
themselves are vague they are not helpful and they will not assist any of the parties
when submitting future IRs.

Although it is apparent that the IR process during this environmental assessment was
flawed, we still wish to be informed of the objections to the information that was sought
by way of DIAND’s [Rs. Accordingly, my client again requests that it be advised in
writing of the spegcific factual basis for the Review Board’s refusal to forward the three
DIAND IRs to the proponent.
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4.
We thank you for your attention hereto and look forward to hearing from you.

Sincerely,

Original signed by
YVOUNE Wi MACNELL

Yvonne MacNeill
Legal Counsel

cc:  David Livingstone
Director, Renewable Resources and Enviranment

Indian and Northern Affairs Canada

-
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