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. ' Yelluwknives Dene FifstNatton -~ ..
Box 2514, Yellowkmfe NWT X1A2P81-, I

ST De’rtah Ph (867) 8734307,
L T ) 8738061 ) S
Fax.(867) 8735969 - . . oo

. March ;,','22,2004'.~‘ g S

. 'Bob. Overvoid T
" Regional Director General e
Indian and Northern Affairs - B ;
- Executive Office Difcetorate o '
. BellancaBidg =~ - - LT R I ; T
-+, P.O. Box 1500 a ' S U T
YellowkmeNT XIA 2R3 v S
. " Telephone:.(867) 669-2501
Fax: (867) 665:2703

" .'Dear Mx Overvold

RE::, Federal and Responsxble Mi[llstel" Consrderatmn and Rcsponse to the Decxsmn and
S Reasons for Detision of the Environmental Assessment Reports- prepared by the
o © MVERIE of the North Anicrican General Resources Corpon ation, Conselidated -
: ' Goldwin Ventures Inc., New Shoshom Ventures Ltd. in the Drybones and Wool Bay
“areas, - . _ o

‘ Backg rou nd

,On June 30, 2003 the Mxmstcr of Ind:an and Northem Afﬁms ([NAC or ¥ cdcral Mmlster)
informed forinet Chief Richard Edjericon that “the [Mackenzie Valley Land and Water Board] * .

-togcthcr and the MVEIRB, [werg] the primary vehicles for effective environmentsl assessment
'. consultatlon w1th Fust Natlons lmpacted hy a pmpoeed developmmt[s] ” '_ o .

The Govermnent of Canada is relymg on the MVEIRB and the MVLWB to detemuna 1f and o
what oxtent, the Yellowknives Dene First Nation is- impavtd by the proposed develcapmcnts at
Drybones and Wool Bays. The Minister of INAC also suggests that the Crown rétains ’
L responmbllxty for :ts oonsmltatmn rcspon51h1ht1es by wrtue of its '[‘rcatxes and ﬁducmly , o
obhgations b L ‘ e = . ‘_ AR

'( The MVEIRB rcports e:tzv:mmnental asqemmem contain impartant ev:dence and ﬁndmgs that, has
a.direct bearing on the futire actions of the Ministér of INAC and the Responsible Ministers’
(RM) pursuant“co the MVRMA of parﬂcuiar nnportance are the MVEIRB f“mdmgs that. "

. reSponmble mzmster“‘ in relauon toa proposa.l fcr a development, means any rmmster of the .
co Crown in nghx of Canada or of the territorial go’%rnment havmg Junsdictmn n relatlon o the
‘ developmcnt tmdcr fadelal or temtonai faw, - " S R

[T
'
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» Drybones and Wool Bays retain current and historical evidence of use and occupancy
conveying Aboriginal right.

» Thatthe Canadian Mining Regulations, and in particular the Free Entry System as well as
the Prospecting Permit system are enabling the infringement of Aboriginal rights.

= Evidence submitted during the environmental assessment supports the YKDFN assertions
that its ancestral traditional practices carried forward and manifested through cultural
practices are reflected upon the landscape of Drybones and Wool Bay areas.

The MVEIRB accepted that the Drybones and Wool Bay areas were vitally important for
Yellowknives Dene traditional activities and for the capacity of the Yellowknives Dene society to
sustain itself

The Mackonzie Valley Resource Management Aot (MVRMA) states that:

» 5121, The federal Minister, responsible minister and any regulatory authority shall issue
and nizke available to the public written reasons for any decision or recommendation
made,

« 8130, After considering the report of an environmental assessment, the FM and RMs to
whom the report was distributed may agree to order an environmental impact review,
adopt the MVEIRB’s rccommeondations, or, rofor the roport and its recommendations
back to the MVEIB for further consideration, Alternatively, the FM and RM can,
afier consulting the Review Board, adopt the recommendations with modifications,
order an environmental impact review, or, irrespective of the determination m the
report, refer the proposals fo the Minister of the Environment, following consultation
with that Minister, for the pnrpose of a joint review under the Canadian
environmental Assessment Act,

« 88130(3) If the FM and RMs consider any new information that was not before the
MVEIRB, or any matter of public concern not referred to in the panel's reasons, the
new information or the matter shall be identified in the decision made under this
section and in their consultations with the MYEIRE.

The YKDFN is concerned that uncettainty over the application of these sections will materially
affect it interests. :

$.121 and S.130 of the MVRMA

It is important to eosure that the FM and RMs decisions occur in a fair and open manner, and that
the FM and RM decision making framework and process is legal. Five factors are used to gnide
the suggested RM FM decision making process and the suggested involvement of YKDFN as
observers in that process,

The nature of the decision and the process followed;

The nature of the statutory scheme;

‘the importance of the decision to the individual affected;

The legitimate expectations of the persons challenging the decision; and
The choices of procedures made by the agency itself,

YRR

Nature of the Decision and the Process Followed
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The YKDFN lack appropriate proccdural protection im the ourrent decision-making process
because there is insufficient process structure and guidance for the FM and RMs. For example,
there are no guidelines in the application of 8.130 and there is no public process or record
regarding the §.130 proceedings.

The YKDFN requires a high degree of procedural protection in the FM and RMs consideration of
the MVEIRB report of EA. INAC has not demonstrated a high degree of procedural protection
that usually comes with adequate written notice of the proposed FM and RM consideration
processes, reasonable access 10 rolovant files, nicetings, and other formal and informal
communications between the RMs and FM. The YKDFEN are unaware of what thc Federal and
Territorial governments are doing in regard to the MVEIRB EA reports. There are unanswered
questions that conld materially affect the YKDFN rights,

Nature of the Statutory Scheme

The MVRMA makes no allowance for the development of guidelines respecting the application
of §.130. It only permits the use of regulations with respect to Ministerial authority. Therefore,
INAC and the RMs may implement a normative unentorceable, non-public, non-debateable,
S.130 processes that substantially infringe on YKDFN rights without the YKDEN cven knowing
ahowt. it.

Importance of the Decision

‘The importance of any decision depends on how important it is to the lives of Those affected by It .
The MVEIRB and the YKDFN concur on the valuc of the Drybones and Wool Bay areas. It is
fundamentally important to the maintenance and survival of Yellowknives Denc culture.

The FM and RMs are bound by their fiduciary duty to protect the mechanisms necessary for the
preservation of Yellowknives Dene Aboriginal culture. This will require upholding one decision
of the Review Board where a development application is refused and requiring the same decision
on the three other proposed development projects that received conditional approval,

Legitimate Expectation

The YKDFN have signed an Interim Measures Agreement and is negotiating itz Treaty Rights
with Canada, Consequently, the YKDFN expects that the research, writing, analysis, and
evaluation of the MVEIRB’s EA reports to be stringesnt. The YKDFN requires and expects full
access to all imformation, communications and meetings between the RMs and the M to
facilitate an EA report consideration processes. There is also the legitimate expectation that the
FM RM congideration process will be at least as transparcnt and accountable as the process used
by the MVEIRB,

Choice of Procedures

Currently there arc not EA report consideration procedures, Therefore it is fair and reasonable to
expect at least the same level of procedural and administrative fairness as that provided by the
MVEIRB.

Conctlusion

The Government of Canada and by extension the Government of the Northwest Tetritories is
relying on the MVEIRB and the MVLWB to determine if, and to what cxient the Yellowknives
Dene First Nation is impacted by the proposed developments at Drybones and Wool Bays.
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The MVEIRB environmental assessment roports contain important evidence aud fndings that has

-a direct bearing on the future actions of the Minister of INAC and the Responsible Ministers. Of
particular importance are the MVEIRB findings urging Canada to exercise its responsibilities
with respect to Aboriginal peoples and to protect the Drybones and Wool Bay areas in order to
protect the Aboriginal institutions necessary for the survival of the YKDFN society.

The YKDFN is negotiating its Treaty Rights with Canada while Canada and the GNWT are
considering the MVEIRB’s reports of environmental assessment. It is important to ensure that the
FM and RMs decisions occur in a fuir and open manner, and that the process fits the institutional
and social context of the YKDFN.

The YKDFN therefore requests full and unhindered access to all communications and discussions
between the Responsible Ministers and the Federal Minister, and that four development proposals
be rejected because of their angnstified impacts on the culture of the Yellowknives Dene.

Sincerely,

[ e O v,

Chief Peter Liske- Deftah eaulicu - Ndilo

c.c 'Todd Burlingame, Mackenzic Vallcy Environmental Linpact Review Board (MVEIRB)
Yellowknife, NT. X1A 2N7. Fax: (867) 766-7074

Lionel Marcinkoski, Environmental and Conservation Branch, INAC, Yellowknife,
Phone: (367) 766-7050

Yellowknives Dene First Nations Legal Counsel, Edmonton, Alta.
Fax: (780) 424-5852

03/25/2004 THU 15:49 ([TX/RX NO 5891]



