. Mackenzie Valley .':
reviewboard.ca Review Board

Our File: EA1415-01

April 13,2017
Prairie Creek All Season Road Project, Canadian Zinc Corporation

To:
Chief Peter Marcellais- Nahanni Butte Dene Band and
Lorraine Seale- Director, Securities and Project Assessment, Lands

Re: Request to file legal documents

On March 28, Nahanni Butte Dene Band (NBDB) requested that two legal documents in a proceeding
separate to EA1415-01 be filed to the public registry (see attachment 1). On April 3, the Government
of the Northwest Territories (GNWT) informed the Review Board that they did not object to the two
documents being posted, as long as related affidavits of two GNWT staff are also included in the
posting to provide further context. In a telephone conversation with Review Board staff on April 6,
Chief Marcellais indicated that he objected to the affidavits being posted, citing privacy concerns. The
GNWT sent a letter to the Review Board on April 10 confirming their original position that either all
or none of the documents should be posted (see attachment 2).

The Review Board met on April 12 to consider this issue and has determined that none of the legal
documents will be posted to the public registry for EA1415-01. The Review Board is of the opinion
that these documents are not relevant to the EA and that information contained therein is not
relevant to the Review Board'’s decision making process for this project. The Review Board also notes
that the public registry for this EA is closed until Public Hearings for this project, and introducing new
evidence to the record at this time may raise questions of fairness for parties.

If you have any questions, the lead for the Project is A/Manager Environmental Assessment Officer
Chuck Hubert (867) 766-7052; chubert@reviewboard.ca).



mailto:chubert@reviewboard.ca

From: Peter Marcellais

To: Chuck Hubert

Cc: Mark Cliffe-Phillips; Catherine Fairbairn

Subject: Fwd: Legal Documents Served on NBDB by GNWT Lands
Date: March-29-17 2:59:26 PM

Attachments: SCNT. Notice of Motion, Mar28.2017.pdf

SCNT, StatementofClaim. Mar28.2017.pdf

Hi Chuck,
Please post to the Registry as requested.
Mahsi Cho,

Chief Peter Marcellais

---------- Forwarded message ----------

From: Peter Marcellais <chief.nbdb@gmail.com>

Date: Tue, Mar 28, 2017 at 3:58 PM

Subject: Legal Documents Served on NBDB by GNWT Lands

To: Chuck Hubert <chubert@reviewboard.ca>

Cc: Mark Cliffe-Phillips <mcliffephillips@reviewboard.ca>, Catherine Fairbairn

<cfairbairn@reviewboard.ca>

Please find attached pdf copies of documents served on the NBDB by officials of
GNWT Lands this afternoon. As they are relevant to the all-season road, please post
to the Registry

Mahsi Cho,

Chief Peter Marcellais.
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IN THE SUPREME COURT OF THE NORTHWEST TERRITORIES
BETWEEN:
THE COMMISSIONER OF THE NORTHWEST TERRITORIES
| Plaintiff
-and -
NAHANNI BUTTE DENE BAND

Defendant

NOTICE OF MOTION

TAKE NOTICE that an application will be made to the presiding Justice in
Chambers at the Courthouse in the City of Yellowknife, in the Northwest Territories, on
the 31st day of March, 2017 at 10:00 a.m. or so soon after that time as counsel may be

heard on behalf of the Plaintiff for an order:

1. Granting an injunction to restrain the Defendant, its servants and agents, from
entering onto or otherwise trespassing on territorial lands measuring
approximately 6 metres in width and 5.5 kilometres in length running parallel to
the Liard River from the community of Nahanni Butte starting at waypoint N
60°00°'23.5" W 111°53'561.7” (the “Territorial Lands”);

2. In the alternative, preserving Territorial Lands, pursuant to Rule 470(1)(a) of the
Rules of the Supreme Court of the Northwest Territories (the “Rules of Court");

3. Abridging the time required for service of this Notice of Motion and Affidavits in
support, pursuant to Rule 329 of the Rules of Court:

4, Costs in this application; and

i Such further and other relief as counsel may advise and this Honourable Court

may permit.





AND FURTHER TAKE NOTICE that in support of this application will be read:
Rules 329, 445, 447, and 470 of the Rules of Court;

Section 4 of the Mackenzie Valley Land Use Regulations, SOR/98-429 (the

“Regulations”);
The Affidavits of Laurie Nadia and Jarret Hardisty, filed herein;
All pleadings filed to date; and

Such further and other material as counsel may advise and this Honourable

Court may permit.

AND FURTHER TAKE NOTICE that the grounds upon which the Plaintiff relies

in support of this application includes the following:

1.

On January 25, 2017, the Plaintiff became aware that the Defendant was
constructing a road over Territorial Lands without the authority of a land use
permit issued pursuant to the requirements of the Mackenzie Valley Resource
Management Act, S.C. 1998, c. 25 (the “Act’) and Regulations.

Representatives of the Plaintiff inspected the road and determined that the work
completed was not below threshold for the purposes of the Act and therefore the
Defendant was required to obtain a land use permit. Accordingly, on January 31,
2017, the Plaintiff issued the Defendant a verbal order to stop work on the road

immediately.

In addition to the stop work order issued by the Plaintiff, the Department of
Indigenous and Northern Affairs Canada has also issued a stop work order on
March 13, 2017.

To date, the Defendant has failed, refused, or neglected to comply with the stop

work orders.






5. The Defendant maintains that the road is essential to provide firewood to elders
in the community of Nahanni Butte and learning instruction to its youth. Despite
this, there is evidence that the road is an attempt to circumvent the
Environmental Assessment process of a proposed mining road.

6. The impacts from the construction of the road are serious and cannot be
mitigated or satisfied by the payment of money.

DATED at the City of Yellowknife in the Northwest Territories, this 2 day of

March, 2017.

.
Christopher D. Buchanan
Solicitor for the Plaintiff
TO: Clerk of the Supreme Court

AND TO: Nahanni Butte Dene Band
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IN THE SUPREME COURT OF THE
NORTHWEST TERRITORIES

BETWEEN:

THE COMMISSIONER OF THE
NORTHWEST TERRITORIES

Plaintiff

-and-

NAHANNI BUTTE DENE BAND

Defendant

NOTICE OF MOTION

Christopher D. Buchanan and
Adam Vivian
Counsel for the Plaintiff
Legal Division, Department of Justice
Government of the NWT
P.O. Box 1320
4" Floor, 4903-49" Street
Yellowknife, NT X1A 2L9

T: 867.767.9257 ext. 82124
F: 867.873.0234







IN THE SUPREME COURT OF THE NORTHWEST TERRITORIES
BETWEEN:
THE COMMISSIONER OF THE NORTHWEST TERRITORIES

Plaintiff
-and -
NAHANNI BUTTE DENE BAND
Defendant
NOTICE TO DEFENDANT
1. You are hereby notified that the Plaintiff may enter judgment against you in

accordance with the attached Statement of Claim, or such judgment as may be
granted under the Rules of the Supreme Court of the Northwest Territories,
without further notice to you unless within twenty-five (25) days after service of
the Statement of Claim on You, you cause to be filed in the office of the Clerk of
the Supreme Court of the Northwest Territories either:

a. a Statement of Defence: or
b. an Appearance:

and unless within the same time you serve a copy of the Statement of Defence or
Appearance on the Plaintiff or the Plaintiff's lawyer.

2. The attached Statement of Claim is to be served within 12 months from the day
on which it is issued. e it st i

3. Every Defendant should consult his or her lawyer, or refer to the Rules of the
Supreme Court of the Northwest Territories, to determine his or her rights. The
attached Statement of Claim is hereby issued out of the office of the Clerk of the
Supreme Court of the Northwest Territories at Yelle orthwest Territories,
onthe 2 day of March, 2017.






IN THE SUPREME COURT OF THE NORTHWEST TERRITORIES

BETWEEN:

THE COMMISSIONER OF THE NORTHWEST TERRITORIES
Plaintiff
-and -
NAHANNI BUTTE DENE BAND

Defendant

STATEMENT OF CLAIM

The Parties

y

The Plaintiff, the Commissioner of the Northwest Territories (the
“Commissioner”), has administration and control of territorial lands pursuant to
sections 18(q) and 51(1) of the Northwest Territories Act, S.C. 2014, c. 2, s. 2,
and the Northwest Territories Lands Act, SN.W.T. 2014, c. 13.

The Defendant, the Nahanni Butte Dene Band, is a society duly registered under
the Societies Act, R.S.N.W.T. 1988, c. S-11, with a registered office address of
Band Office, General Delivery, Nahanni Butte, NT, XOE ONO.

The Defendant is a First Nation registered with Indigenous and Northern Affairs
Canada as First Nation No. 766 and is affiliated with the Deh Cho First Nations -

Tribal Council.

Territorial Lands in Nahanni Butte Region

4.

The Northwest Territories Lands Act defines “territorial lands” as meaning lands,
or any interest in lands, under the administration and control of the
Commissioner (“Territorial Lands”).





10.

141,

The Defendant, on behalf of its members, has claimed certain lands in and
around the community of Nahanni Butte (the “Nahanni Butte Region”) as being
within its member's traditional territory.

The Defendant’s land claims are unsettled and remain the subject of ongoing

land claim negotiations with the Commissioner.

Until such time as the Defendant’s land claims are settled, the Territorial Lands in
the Nahanni Butte Region remain under the administration and control of the

Commissioner.

Within in the Nahanni Butte Region and the asserted traditional territory of the
Defendant, there is a parcel of land under the administration and control of the
Govern-ment of Canada. This parcel of land is referred to as the Indian Affairs
Branch lands (the “IAB Lands”).

The Territorial Lands in the Nahanni Butte Region are subject to the provisions of
the Mackenzie Valley Resource Management Act, S.C. 1998, c. 25 (the “Act”)
and the Mackenzie Valley Land Use Regulations, SOR/98-429 (the
“Regulations”).

Under the Act and Regulations, certain activities are prohibited on Territorial
Lands in the Nahanni Butte Region, unless authorization is granted by the
Mackenzie Valley Land and Water Board (the “Board”) in the form of a Land Use
Permit.

Conducting activities on Territorial Lands that are prohibited under the Act and
Regulations without a Land Use Permit is tantamount to trespass on Territorial
Lands. A Land Use Permit granted by the Board is a form of consent by the
Commissioner, as landowner, to come upon Territorial Lands to conduct those
activities.





Trespass on Territorial Lands

12,

13.

14.

On or around January 31, 2017, the Commissioner discovered that the
Defendant, through its members, directors, officers, employees, servants, or
agents, has come onto Territorial Lands in the Nahanni Butte Region to conduct
certain prohibited activities without the requisite authorization under the Act and

Regulations.
In particular, the Defendant has:

a. brought a tree-cutting machine weighing over 10 tonnes (the
“Equipment’) onto Territorial Lands to clear the land of trees, vegetation,
and soil; and

b. constructed a road on a stretch of Territorial Lands measuring
approximately 6 metres in width and 5.5 kilometres in length running
parallel to the Liard River from the community of Nahanni Butte to the IAB
Lands (the “Road”); '

(together, the “Unauthorized Activities”).

Under sections 4(a)(ii) and (v) of the Regulations, no person shall, without a Type
A Land Use Permit, carry on any activity that involves on land outside the

boundaries of a local government:

a. the use of a vehicle or machine of a weight equal to or exceeding 10
tonnes, other than on a road or on a community landfill, quarry site or

airport; or

b. the leveling, grading, clearing, cutting or snowploughing of a line, trail, or
right-of-way, other than a road or existing access trail to a building, that
exceeds 1.5 metres in width and 4 hectares in area, for a purpose other
than the grooming of recreational trails.





15.

16.

i 2

18.

19.

4

The Commissioner says that the Unauthorized Activities are activities that fall
within the prohibited activities described in sections 4(a)(ii) and (v) of the
Regulations. As a result, the Defendant requires a Land Use Permit under the
Regulations to conduct the Unauthorized Activities on Territorial Lands in the
Nahanni Butte Region.

At all material times, the Defendant did not have a Land Use Permit under the
Regulations or the consent of the Commissioner to conduct the Unauthorized
Activities on Territorial Lands.

The Commissioner says that the Defendant’s actions amount to trespass and the

trespass is continuing.

For greater certainty, the Commissioner is not claiming that the Defendant’s
members, directors, officers, employees, servants, or agents have trespassed by
coming onto Territorial Lands by foot, snowmobile, car, truck, or any other
vehicle or machine that does not require a Land Use Permit under the

Regulations for any purpose other than constructing the Road.

The Commissioner, through its duly authorized employees or agents, has
advised the Defendant that it is trespassing on Territorial Lands by:

a. on January 31, 2017, issuing a verbal stop work order under the Act to an
officer or employee of the Defendant;

b. on February 2, 2017, issuing a written stop work order under the Act to an

officer or employee of the Defendant;

c. on February 3, 2017, verbally asking directors, officers, and employees of
the Defendant to stop the Unauthorized Activities; and

d. on March 1, 2017, verbally reminding a director of the Defendant that the
stop work orders were in place.





20.

Despite the stop work orders and requests to stop, the Defendant has continued
to conduct the Unauthorized Activities without a Land Use Permit.

Defendant’s Colour of Right to Conduct the Unauthorized Activities

21

2.

23.

24.

295.

26.

The Defendant has advised that the Unauthorized Activities are being conducted
under an exception from the requirement to obtain a Land Use Permit, pursuant
to section 17(1) of the Regulations. Specifically, the Defendant claims there is an
emergency that threatens life, property, or the environment such that a Land Use
Permit is not required to conduct the Unauthorized Activities.

In particular, the Defendant has asserted that it is cutting trees to gather firewood
for elders, who have allegedly run out of firewood this winter. The Defendant
says that the lack of firewood is an emergency that permits it to cut trees with the
Equipment on territorial land without a Land Use Permit.

The Commissioner denies that there is an emergéncy that threatens life,
property, or the environment such that the Defendant does not require a Land
Use Permit to conduct the Unauthorized Activities on territorial land. Even if the
lack of firewood is an emergency, the Commissioner says there are other less
destructive means to obtain firewood for the elders than to use the Equipment to
clear the territorial land of all trees and vegetation.

The Defendant further claims that the Unauthorized Activities are being
conducted to provide employment for its members that are youth.

The Commissioner denies that youth employment is an exception to the
requirement for a Land Use Permit under the Regulations.

The Defendant further claims that the Road is being constructed to link Nahanni
Butte with a proposed youth centre to be constructed on Territorial Lands outside
of Nahanni Butte's community boundaries but within the Nahanni Butte Region.





27.  The Commissioner denies that the construction of a road to a proposed youth
centre is an exception to the requirement for a Land Use Permit under the
Regulations.

Road to Prairie Creek Mine

28. The Commissioner says that the Defendant is conducting the Unauthorized
Activities to build a road linking Nahanni Butte to Prairie Creek Mine, a zinc mine
being developed by Canadian Zinc Corporation (“Canadian Zinc”) in the
Nahanni Butte National Park. '

29.  Canadian Zinc is the sole proponent in an ongoing environmental assessment
review being conducted by the Board under the Act for a road linking Nahanni
Butte to Prairie Creek Mine (the “EA Review”). For the most part, the Road being
constructed by the Defendant and the road proposed by Canadian Zinc do not
overlap, but they do follow the same general path. The EA Review has not
concluded, so the proposed road has not been approved to date.

30.  The Defendant's members, directors, or officers have stated publicly that they
are constructing the Road, because they are frustrated with how long the EA
Review has taken so far. The Defendant's members, directors, and officers are
publicly supportive of the Prairie Creek Mine, as they believe the project will bring
economic benefits to the Defendant's members.

31.  The Commissioner says that the Defendant is constructing the Road in an
attempt to circumvent the ongoing EA Review in order to accelerate the
development of Prairie Creek Mine.

Damages

32. By reason of the Defendant's actions, the Commissioner has suffered loss and
damage. In particular, the Defendant has damaged Territorial Lands by, among
other things:

a. removing frees, vegetation, and soil:





33,

34.

35.

b. causing or creating conditions for soil degradation by using the
Equipment;

C. causing rutting in the soil by using the Equipment; and
d. causing oil to spill onto Territorial Lands.

Unless restrained by the Court, the Defendant's trespass on Territorial Lands will
continue.

The Commissioner pleads and relies upon the provisions of the Northwest
Territories Lands Act, S.N.W.T. 2014, ¢c. 13, as amended.

The Commissioner proposes that the trial of this action be held at the Courthouse
in the City of Yellowknife in the Northwest Territories.

WHEREFORE THE PLAINTIFF CLAIMS:

a) Possession of the Road:

b) An Injunction restraining the Defendant's members, directors, officers,

employees, servants, and agents, or otherwise howsoever, from continuing to
use the Equipment or any other vehicle or machine that requires a Land Use
Permit under the Regulations without holding said Land Use Permit:

An Injunction requiring the Defendant to forthwith remove the Equipment from
Territorial Lands;

An Injunction restraining the Defendant's members, directors, officers,
employees, servants, and agents, or otherwise howsoever, from continuing to
construct or perform any work on the Road, including widening, lengthening,
grading, or leveling the Road, unless authorized to do so by a Land Use Permit;

Damages;

Pre- and post-judgment interest;





g) Costs of this action: and
h) Such further and other relief as this Honourable Court deems just.

DATED at the City of Yellowknife in the Northwest Territories this ZHiday of March,
2017, and delivered by Christopher D. Buchanan, Counsel for the Commissioner of the
Northwest Territories, whose address for service is in care of Legal Division,
Department of Justice, Government of the Northwest Territories, P.O. Box 1320, 4%
Floor Courthouse, 4903 — 49" Street, Yellowknife, Northwest Territories, X1A 2L9.

‘Christopher D. Buchanan
Counsel for the Plaintiff






IN THE SUPREME COURT OF THE
NORTHWEST TERRITORIES

BETWEEN:

THE COMMISSIONER OF THE
NORTHWEST TERRITORIES

Plaintiff
-and-
NAHANNI BUTTE DENE BAND

Defendant

STATEMENT OF CLAIM

Christopher Buchanan and Adam Vivian
Counsel for the Plaintiff
Legal Division, Department of Justice
Government of the Northwest Territories
P.O. Box 1320
4" Floor Courthouse, 4903 — 49" Street
Yellowknife, NT X1A 2L9

Phone: (867) 767-9257 ext. 82124
Fax: (867) 873-0234
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Government of Gouvernement des

APR 10 2017

Chuck Hubert VIA EMAIL
A/Manager, Environmental Impact Assessment

Mackenzie Valley Environmental Impact Review Board

P.0.BOX 938

YELLOWKNIFE NT X1A2P1

Dear Mr. Hubert:

Information on public record for EA1415-01 relating to GNWT'’s injunction for
land use activities on Territorial Land near Nahanni Butte - Canadian Zinc
Corporation’s Prairie Creek all-season road environmental assessment
(EA1415-01)

The Government of the Northwest Territories (GNWT) is a party to the Mackenzie
Valley Environmental Impact Review Board’s environmental assessment (EA) of
Canadian Zinc Corporation’s proposed Prairie Creek all-season access road
(EA1415-01).

In a proceeding separate to EA1415-01, the GNWT is pursuing a court injunction
related to the Nahanni Butte Dene Band’s (NBDB) unauthorized land use activities
on Territorial Land. The NBDB has requested that the Review Board post to the
public record for EA1415-01 the Notice of Motion and Statement of Claim (March
28, 2017) related to the injunction. On April 3, 2017, the GNWT indicated to the
Review Board that the GNWT does not object to the posting of the two documents to
the Registry but also requested that the related affidavits of two GNWT staff be
included in the posting to the Registry to provide further context. Review Board
staff later indicated via electronic message dated April 6, 2017 that the NBDB has
requested exclusion of the affidavits.
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The GNWT objects to excluding the affidavits. Procedural fairness in the EA1415-01
proceeding necessitates that the Review Board hear all relevant arguments from
both sides of any dispute on any issue in the Review Board’s jurisdiction. The GNWT
has been clear that the affidavits provide appropriate context as to the land use
activities of the NBDB as well as the facts and reasoning behind the GNWT’s actions.
If the Review Board chooses to exclude the affidavits, the GNWT objects to including
the Notice of Motion, March 28, 2017 and Statement of Claim, March 28, 2017 on the
public record for EA1415-01.

If the Review Board or any of the participants in this EA have questions regarding
the GNWT'’s participation in this EA, please contact Trish McFaull, Manager, Project
Assessment Branch, by email at Trish McFaull@gov.nt.ca, by phone at 867-767-
9180 (Ext. 24021), or Paul Mercredi, Project Assessment Analyst, by email at
Paul Mercredi@gov.nt.ca and by phone at 867-767-9180 (Ext. 24025).

Sincerely,

Za

Lorraine Seale
Director, Securities and Project Assessment
Lands
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