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IN THE SUPREME COURT OF THE
NORTHWEST TERRITORIES
BETWEEN:

THE MUNICIPAL CORPORATION OF THE CITY
OF YELLOWKNIFE

Applicant
AND:
THE MACKENZIE VALLEY ENVIRONMENTAL
IMPACT REVIEW BOARD

Respondent

- NOTICE TO THE RESPONDENTS
You are hereby notified that the Applicant may enter
Jjudgment in accordance with this Notice, or such
judgement as the Applicant may be entitled to in ORIGINATING NOTICE
accordance with the practice of the Supreme Court of the ' :
Northwest Territories, without any further notice to you
unless you or your agent or solicitor appear at the place
and on the date and time specified.

FASKEN MARTINEAU DuMOULIN LLP
Barristers and Solicitors
Suite 702, 5201 Franklin (50th) Ave.
Yellowknife, Northwest Territories, X1A 389

Counsel: Ian Blackstock
Matter No: YEL00060




No.
" Yellowknife Registry

$~—~ IN THE SUPREME COURT OF THE NORTHWEST TERRITORIES

BETWEEN: ,
THE MUNICIPAL CORPORATION OF THE CITY OF YELLOWKNIFE
Applicant |
AND .
| THE MACK.ENZ[E VALLEY ENVIRONMENTAL IMPACT REVIEW BOARD
| Respondent
ORIGINATING NOTICE |

TAKE NOTICE that a motion will be made on behalf of the Municipal Corporation of
the City of Yellowknife, 4807 — 52" St., Yellowknife, Northwest Territories for the following:

(@ An Order in the nature of certiorari quashing the decision of the Respondent, the
Mackenzie Valley Environmental I'mpact Review Board (the “Board”) dated
December 23, 2003 refusing to conduct an environmental assessment of an
abandonment and restoration plan (the “Abandonment and Restoration Plan”)
submitted to the Mackenzie Valley Land and Water Board (“MVLWB”) by
Miramar Con Mine Ltd. pursuant to Part H of Water Licence #N11.2-0040 dated
Tuly 30™, 2003 (the “Water Licence™’) which was referred to it by the Applicant

- pursuant to Section 126 of the Mackenzie Valley Resource Management Act, S.C.
- 1998, ¢.25 (“MVRMA™).

(b) A Declaration that the approval of the Abandonment and Restoration Plan
pursuant to Part H of the Water Licerice is an authorization pursuant to subsection
124(1) of the MVRMA,;

©) Alternatively, @ Declaration that the approval of the Abandonment and
Restoration Plan pursuant to Part H of the Water Licence is an authorization
pursuant to paragraph 126(4)(a) of the MVRMA;

(@  An Order in the nature of mandamus referring the matter back to the Board with a
direction to conduct an environmental assessment of the Abandonment and
Restoration Plan in accordance with the Applicant’s referral pursuant to Section
126 of the MVRMA;

(e) Costs;



2.

® Such further and other relief as this Honourable Court may deem just.

AND FURTHER TAKE NOTICE that in support of this application the Applicant
intends to rely on the following:

1. Part 44 of the Rules of the Supreme Court of the Northwest Territories;

2. Sections 60(1), 124(1), 126(2)(c) and 126(4)(a) of the Mackenzie Valley Resource
Management Act, S.C. 1998 ¢.25;

3. Section 15(1)(e) of the Northwest Territories Waters Act, S.C. 1992 c.39;

4. Section 1 and Item 7 of Part 1 of Schedule 1 of the Preliminary Screening
Requirement Regulations S.0.R. 99-12;

5. Such further and other material as counsel may advise and this Honourable Court
permits.

AND FURTHER TAKE NOTICE that in support of the application will be read the
affidavit of Loretta M. Bouwmeester, a copy of which is served with this Originating Notice.

AND FURTHER TAKE NOTICE that the Applicant relies upon the following grounds in
support of this application; , '

1. The Board erred in law, acted without jurisdiction, acted beyond its jurisdiction or
refused to exercise its jurisdiction in failing to rule that an approval of the Abandonment and
Restoration Plan submitted to the MVLWB by Miramar pursuant to Part H of the Water Licence
is an authorization pursuant to subsection 124(1) of the MVRMA.

2. Alternatively, the Board erred in law, acted without jurisdiction, acted beyond its
jurisdiction or refused to exercise its jurisdiction in failing to rule that the approval of the
Abandonment and Restoration Plan submitted to the MVLWB by Miramar pursuant to Part H of
the Water Licence is an authorization pursuant to paragraph 126(4)(a) of the MVRMA;

3. The Board erred in law, acted without jurisdiction, acted beyond its jurisdiction or
refused to exercise its jurisdiction in refusing to conduct an environmental assessment of the
Abandonment and Restoration,Plan when the Abandonment and Restoration Plan was referred to
it by the City pursuant to Section 126 of the MVRMA;

4, The Board acted without jurisdiction and in breach of the rules of natural justice
in refusing to afford the Applicant an opportunity to respond to the written submissions of
Miramar Con Mine Litd. to the Board in this matter.

AND FURTHER TAKE NOTICE that the motion will be heard before the
presiding judge in Chambers at the Courthouse in Yellowknife in the Northwest Territories on
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the 6" day of F ebruary, 2004 at 10:00 a.m. in the forenoon or so soon thereafter as counsel may

be heard.
DATED at the City of Yellowknife in the Northwest Territories on January 21, 2004.

AND taken out by Fasken Martineau DuMoulin LLP solicitors for the Applicant whose
address for service is:

Suite 702
5201-50" Avenue
Yellowknife NT

X1A 2N8 &)\/37 0o/ / // //

askenﬁﬂrﬁneau DuMéuﬂm L7

John U. Bayly, Q.C.
Barrister and Solicitor

ISSUED out of the office of the Clerk of the Supreme&Coqrt fffﬁ”&»Northwest Territories

at the City of Yellowknife in the Northwest Territories on J 2
'\ ?'
C ‘é&' 2 - Rj&ﬁﬁ-‘ §
Mg =—r
TO: Clerk of the Court AN jg;f
R 07
AND TO: Mackenzie Valley Environmental ™. ¢ ij,«a»‘“’ﬁ
Impact Review Board
Miramar Con Mine Ltd.

Attorney General of the Northwest Territories

Attorney General of Canada

ENY
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NOTICE TO THE MACKENZIE VALLEY ENVIRONMENTAL IMPACT REVIEW

BOARD

You are required forthwith after service of this notice to return to the Clerk of the Supreme Court
at Yellowknife the decision to which this notice refers and reasons, if any, together with the
process commencing the proceeding, the evidence and all exhibits filed, if any, and all things
touching the matter as fully and entirely as they remain in your custody and power together with

this notice.

DATED at the City of Yellowknife in the Northwest Territories this 21% day of Janyary 2004

Faskén Martineau BuMéulfd LEP
John U. Bayly, Q.C. -/
Barrister and Solicitor '
Solicitors for the Applicant

AND FURTHER TAKE NOTICE that the Rules of the Supreme Court of the Northwest

Territories contains the following rule:

Provision of  598. (1) On receiving an originating notice endorsed
recorg of
tribunal whose decision or act relief is claimed shall return
forthwith to the Clerk
(a) the judgment, order or decision, as the
case may be;
(b) the process commencing the proceeding;
(c) the evidence and all exhibits filed, if
’ any;
(d) all things touching the matter;
(e) the originating notice served on the
person; and '
(0 a certificate in the following form:

"Pursuant to the accompanying
originating notice, I hereby xeturn to the
Honourable:, Supreme Court the
following papers and documents:

(a) the judgment, order ox
decision, as the case may be,
and the reasons for it;

(b) the process commencing the
proceeding; :

(¢) the evidence taken at the
hearing and all exhibits filed;

(d) all other papers or documents
touching the matter.

And I hereby certify to the Honourable
Supreme Court that I have enclosed in

in accordance with rule 595, the person in respect of -

fhis Teturn all the papers and documents
in my custody relating to the matter set.
forth in the originating notice.”.

(2) The certificate required by subrule (1) has
the same effect as a return to a wiit of certiorari,

(3) Where the proceedings are not in the
possession.of the person required to transmit them,
that person shall, in Heu of the certificate required by
subrule (1), so state and explain the circumstances,

§4) Where the proceedings have not been
received by the Clerk before the application for

-judicial review js heard, the Clerk shall return a

certificate stating that fact,

(5? The Court may dispense with the return of
the evidence or exhibits or part of the evidence or
exhibits.

(6) Notwithstanding the regairements of this
rule, the parties may agree on what constitutes the
rec?rd for the purpose of the application for judicial
review., :



RECEIVED

‘JAN 2 1 2004
MACKENZIE VALLEY No.
ENVIRONMENTAL IMPACT

REMIEW BOARD Yellowknife Registry

IN THE SUPREME COURT OF THE NORTHWEST TERRITORIES

BETWEEN:
THE MUNICIPAL CORPORATION OF THE CITY OF YELLOWKNIFE

Applicant
AND

THE MACKENZIE VALLEY ENVIRONMENTAL IMPACT REVIEW BOARD
' ' Respondent
AFFIDAVIT

I, Loretta M. Bouwmeester, Civil Servant, of the City of Yellowknife in the Northwest
Territories MAKE OATH AND SAY AS FOLLOWS:

1. I am the Manager of Legal Services and Corporate Policy for the Municipal
Corporation of the City of Yellowknife (the “City”) and as such I have personal knowledge of
the facts and matters hereinafter deposed to save and except where the same are stated to be
based upon information and belief and whereso stated I verily believe them to be true.

2. The City is a municipal corporation incorporated as a city pursuant to the
provisions of the Cities, Towns & Villages Act R. S N.W.T. 1988, c. C-8.

3. The Con Mine is a gold mine which is located wholly within the municipal
boundaries of the City of Yellowknife as set out in the City of Yellowknife Continuation Order
RRN.W.T. 1990 c.C-5.

4. Con Mine has been in operation since the 1930’s and is currently operated by
Miramar Con Mine Ltd. (“Miramar”). Miramar holds a water licence issued pursuant to the
Northwest Territories Waters'Act S.C. 1992 ¢.39 effective as of July 30% 2000, and issued as
NI1L2-0040 (the “Water Licen¢e™) in respect to its operations at Con Mine. Annexed hereto as
Exhibit “A” to this my affidavit is a copy of the Water Licence.

5. I have reviewed a number of expert reports that address the issue of arsenic
contamination in Yellowknife including a 2002 report entitled “Assessment of Human Health
Risks Posted by Arsenic Contamination in Yellowknife” prepared by Risklogic Scientific
Services Inc. and a 2001 reported entitled “Arsenic Levels in the Yellowknife Area:
Distinguishing Between Natural and Anthropogenic Inputs” prepared by the Environmental
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Science Group at the Royal Military College. Both reports were submitted to the Yellowknife
Arsenic Soils Remediation Committee, which is established by Environment Canada. I verily
believe arsenic levels at the Con Mine site are far higher than arsenic levels in the City of
Yellowknife generally. Annexed hereto as Exhibit “B” is a map from the Royal Military College
report showing environmental contamination levels in and about Con Mine. Annexed hereto as
Exhibit “C” is the Executive Summary from the Royal Military College report which identifies
typical background arsenic levels in the City of Yellowknife as in being of the range of 3-150
parts per million. I verily believe that the ore body mined at the Con Mine has a high
concentration of arsenic and issues of arsenic contamination at the Con Mine site and in the
surrounding area resulting from Con Mine operations are a serious concern. I have reviewed
map 4-5 annexed hereto as Exhibit “B”, which shows arsenic concentrations of up to 25,000
parts per million in the tailings ponds.

6. Miramar plans to close the Con Mine, and in furtherance of that plan submitted an
abandonment and restoration plan to the Mackenzie Valley Land & Water Board (the
“MVLWB”) on March 14" 2003 pursuant to the provisions of Part H of the Water Licence (the
“Abandonment and Restoration Plan”). Attached hereto as Exhibit “D” 1o this my affidavit is the
Executive Summary for the Abandonment and Restoration Plan. Under Terms of Reference
dated July 14™ 2003, the MVLWB established a working group (“the Working Group”) to
consider the terms of the Abandonment and Restoration Plan, consisting of representatives of
federal and territorial government departments, the City, the Metis Nation and the Yellowknife
Dene. The Working Group is chaired by a representative of the MVLWB and its mandate is to
provide a “forum for the discussion ‘of technical matters related to the final Abandonment and
Restoration Plan” and to provide recommendations to the MVLWB. Annexed hereto as Exhibit
“E” to this my affidavit is a copy of the said Terms of Reference.of July 14™ 2003.

7. Significant concerns about the abandonment and decommissioning of the Con
Mine and related arsenic contamination have been expressed to the City by members of the
public in Yellowknife.

8. - The City has serious concerns with regard to the terms of the Abandonment and
Restoration Plan and the process surrounding its evaluation. Among other matters, the
Abandonment and Restoration Plan is conceptual in nature, has not been approved by a
professional engineer, does not appear to provide for adequate remediation of contaminated sites
and does not provide for long term monitoring and inspection. Annexed hereto as Exhibit “F” to
this my affidavit is a letter from the City to the MVLWB dated December 12, 2003 outlining
some of the City’s concerns.

9. Other parties have also expressed concerns to the MVLWB with regard to the
Abandonment and Restoration, Plan. Annexed hereto ag Exhibit “G” is a letter from the
Yellowknives Dene First Nation to the MVLWB dated October 20™ 2003 expressing such
concerns. Annexed hereto as Exhibit “H” is an e-mail from Lisa Hurley a regulatory officer at
the MVLWB referring to concerns that were expressed to the Working Group about hydrocarbon
contamination in the underground workings.

10. Miramar is proceeding with the final abandonment and decommissioning of the
Con Mine prior to obtaining the approval of the MVLWB. This is contrary to the provisions

M VAN/VET ONOI_VET NANEN/C17800M 1
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contained in Part H of the Water Licence. This concerns the City and other interested parties
who wish to have the Abandonment and Restoration Plan fully vetted:before Miramar proceeds
further with abandonment and decommissioning. As a part of the abandonment process,
Miramar has shut off the water pumps at the mine and the underground works are beginning to
flood as a result. Annexed hereto as Exhibit “I” is a letter from Miramar to the MVLWB dated
October 15% 2003 advising the MVLWB of the flooding. Annexed hereto as Exhibit “J” is a
letter from the MVLWB to Miramar dated November 17%, 2003 expressing concern about the
early closure of the mine and the difficulties this represents for proper environmental inspection.

11. As a result of the City’s own concerns, and concerns expressed to it by members
of the public, City Council passed a resolution to refer the Abandonment and Restoration Plan to
the Mackenzie Valley Environmental Impact Review Board (the “MVEIRB”) pursuant to,
Section 126 of the Mackenzie Valley Resource Management Act S.C. 1998, c.25 ( the
“MVRMA”") on QOctober 27" 2003. In a letter dated November 7%, 2003, the Mayor of
Yellowknife, Gordon Van Tighem gave notice to the MVEIRB that the City was referring the
Abandonment and Restoration Plan to the MVERIB pursuant to Section 126 of the MVRMA.
Annexed hereto as Exhibits “K” and “L” to this my affidavit are copies of the letter of November
7™ 2003 and the resolution of October 27% 2003. .

12. The MVEIRB gave public notice that it had received a referral from the City for
an environmental assessment of the Abandonment and Restoration Plan pursuant to Section 126
of the MVRMA and that it would hold a hearing pursuant to Section 24 of MVRMA to address
the following questions:

“1. Does the Miramar Con Mine abandonment and restoration
process constitute a “development” under the MVRMA; and

2. Do any of the conditions set out paragraph (a) — (c) of
subsection 126(4) of the MVRMA apply to the City of
Yellowknife’s referral?”

Annexed hereto as Exhibit “M” is a copy of the said public notice, published in an issue of a
local newspaper in Yellowknife. No notice of the said hearing was served directly on the City.

13. I am advised by Ian Blackstock, counsel for the City, and do verily believe, that
on or about December 9, 2003 he spoke by telephone with Robert Wooley, the Executive
Director of the MVLWB, about the Abandonment and Restoration Plan. At that time Mr.
Wooley advised Mr. Blackstock that it was the view of the MVLWB that the MVLWB was not
required to conduct a preliminary screening under Part 5 of the MVRMA in respect of any
approval of the Abandonment and Restoration Plan by it pursuant to Part H of the Water
Licence.

14. In response to the public notice, the City provided submissions to the MVEIRB
on December 12", 2003. Miramar provided a reply to the City’s submissions on December 19",
2003. I am informed by the City’s counsel Ian W. Blackstock, and do verily believe, that on the
morning of December 19" 2003 he requested that the MVEIRB provide the City with an
opportunity to respond to the reply submissions of Miramar which the City received later that
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day. Annexed hereto as Exhibits “N”, “O” and “P” are copies of the submissions of the City and
Miramar and a copy of a letter from Ian Blackstock to the MVEIRB dated December 18th, 2003
(but delivered on December 19% 2003) requesting that the City be allowed to respond to
Miramar’s submissions.

15. No opportunity was given to the City to reply to Miramar’s submissions. Instead,
on December 23™ 2003 the City was advised of the MVEIRB’s decision not to conduct an
environmental assessment. On January Z“d, 2004 the MVEIRB issued their Reasons for Decision
in this matter. Annexed hereto as Exhibits “Q” and “R” are the MVEIRB’s decision dated
December 23", 2003 and the MVEIRB’s Reasons for Decision dated January 2™, 2004.

16. As set out in City Council’s resolution of October 27™ 2003, annexed hereto as
Exhibit ‘L”, the City is of the view that the Abandonment and Restoration Plan in its present
form may have an adverse impact on the environment within the boundaries of the City of

Yellowknife.

17. I verily believe that an environmental assessment will ensure that issues of arsenic
contamination and environmental remediation at the Con Mine site are properly considered and
the concerns of the City, members of the public, and other interested parties are properly

-addressed.

18. I make this affidavit in support of an application for judicial review of the
MVEIRB’s decision of December 23™, 2003 and for no improper purpose.

SWORN BEFORE ME at City of
Yellowknife, in the Northwest Territories,

thisc.y (5 < dayof January 'AD. 2004.

w.—:.-;::.:%“ . J s - .y J,;_:‘.-—"‘X x ‘ I
A Commission€r for Oaths/Notary Public in M. Bouwmeester

N N ot o N N N N

and for the Northwest Territories.
My Commission expires:

TMIX TIFARTASTT ANRAA IFPT ANRNFALFIAEAOA 1



NORTHWEST TERRITORIES WATER BOARD

Pursuant to the Northwest Territories Waters Act and Regulations the Northwest
~Territories Water Board, hereinafter reférred to as the Board, hereby grants to

MIRAMAR CON MINE LTD. -

(Licensee) . .
_ - P.O.Box 2000 - . '
of - YELLOWKNIFE, NORTHWEST TERRITORIES X1A 2M1

(Mailing Address) -

hereinafter called the Licensee, the right to alter, divert or other_\'avis.e use water subject
to the restrictions and conditions contained in the Northwest Territories Waters Act and
Regulations made thereundér and subject to and in accordance with the conditions

specified in this Licence.

Licence Number - _N1L2-0040 (Renewal)

- Licence Type ' | A :
v’va.te’r Méhagemer{t Area S NoéTHWEST TERR.ITORIES-O‘_I
Location o ' CON MINE WITHIN THE CITY OF

YELLOWKNIFE, NORTHWEST TERRITORIES

WATER USE AND WASTE DISPOSAL

Purpose

Description FOR A MINING AND MILLiNé UNDERTAKIHNG
Quantity of Water Not ' |

To Be Exceeded _ ' 2,100.000 CUBIC METRES PER YEAR
Effective Date of Licehc;,e ) July 30, 2000 _ |

Expiry Date of Licence . July 29 2006

This Licence issued and [e\acorded at Yellowknife includes and is subject to the annexed

conditions. . : :
: T . NORTHWEST TERRITORIES WATER BOARD
Witness ] R Q Chaif@n_) ‘ . T

‘J TrE AFFRAT OFW'f;kr APPROVED /
e 0% EE E ME ([ 2.'.‘._~ =, ,d{hﬂ m.‘w. 200.
‘»‘“:f-‘.-li-gRN BRFOR b3 wagﬁﬂg' . - . (9] /

e

e S ’ s Minister of Indian Affairs ar
A COMMISSIONER FOR OATHS IN OR NOTARY PUBLIC nister lan airs and Northemn
iM OR FOR THE NORTHWEST TERRITORIES. Development :



"Averaqe Concentration” ‘means the moving average of any four consecutrve
analytical results submitted to the Board in accordance with the sampling and analysis

- requirements specified in the "Surveillance Network Program”, the. following is an
.example to rllustrate the procedures for calculating the average:

Day 1 Sample #1 0.15
Day 2 Sample #2 0.12
“Day 3 Sample #3 = 0.10
Day4 - Sample#4 0.18
Moving Average = (0.15+0.12+0. 1D+0 18)/4 O 137
Day5 Sample #5 0.20 .
Moving Average- (0.12+0.10+0. 18+O 20)/4 0.150
‘Day6 Sample #6- 016 -

Moving Average= (0.10+0.18+0. 20+0. 16)/4 = Q. 160

"Backﬂll" means talhngs combined with a mixture. of sand cement or Water that is
pumped underground and used to strengthen/support mined out areas;

"Board" means the Northwest Territories Water Board establlshed under Section 1 O
of the Northwest Territories Waters Act, or-any authority succeeding the Northwest
Territories Water Board with respect to Jurrsdlctlon in regard to this Licence;

"Ereeboard” means the vertical distance between the water line and the lowest
elevation of the effective water containment crest on a dam or dyke’s an upstream

' slope

"Geotechmcal Engineer” means a professronal engineer regrstered with' the
Association of Professional Engineers, Geologists, and Geophysicists of the Northwest .

Territories and whose principal field of specializationis the desrgn and constructionof -

.earthworks ina permafrost environment;

nspecto means an Inspector designated by the Minister under Section 35(1) of the
Non‘hwest Terr/tones Waters Act; -

"Licensee” means the holder of this Licence:

"Minewater" means groundwater or anywater used inmining which is pumped orﬂows
out of any underground worklngs or open pit; ' ,

“"Minister" means the Minister of Indian Affa‘irs and Northern Deyelopment;



4

"Water Use Feé“'mean_s a fee for the use of Water as defined by Section 33 of the
Northwest Territories Waters Act. -~ ‘ , '

PART B: GENERAL CONDITIONS

1. The Water Use Fee shall be paid by'the Licenéeé annually in advance of any Water
use.’ - ' :

2. Pursuant to Section 17(1) of the Act and Section 12 of the Regul'ations, the Licensee
shall have posted and shall maintain a security deposit according to the following .
schedule:

é) within thirty (30) days of issuance of this Licehce,. an amount of $1 ,500,000;
(One million, five hundred thousand dollars) T S

b) on each subsequent anniversary of’this' Licence, an additional amount of
$1,500,000 untit $9,000,000 is availabie; and ' :

c) such further or other amounts, may be required by the Board based on
annual estimates of current mine liability in accordance with Part H, item 2

of this Licence. ‘

' d) reductions to the security deposit hay be granted by the Boardv based on
annual estimates of current mine liability in accordance with Part H, ltem2

of this Licence. -

3. The security deposit, which may include a Trust F und, shall be maintained until such
‘time as itis fully or in part refunded by the Minister pursuant to Section 17 of the Act,
This clause shall survive the expiry of this Licence or renewals thereof and until full
and final restoration has been completed to the satisfaction of the Minister. This
security deposit shall be in a form acceptable to the Minister. : :

4. The Licensee shall file an annual repor‘f with the Board not later than March 31stof
the year following the calendar year reported which shall contain the following .
information: : : o



;0) an annual summary of actions completed to date that are outlined in the
Operatlons Manual for the Tailings Contamment Area, as approved by the '

Board;

p) revisions to the Solid and Hazardous Waste Management Plan as approved
by the Board,;

q) revisions to the Acid and Alkaline Rock Dramage and Geochemrcal
Characterization Plan, as approved by the Board: -

1) asummary of any abandonment and restorat:on work completéed dunng the
year and an outline of any work antlmpated for the next year and

§) any other detalls on Water Use or Waste disposal requested by the Board by
November 1* of the year being reported. o

The Licensee shall comply with the "Surveillance Network Progrem" -annexed tothis
Licence, and any amendment to the said "Surveillance Network Program” as may
be made from time to time, pursuant to the conditions of this Licence.

The "Survelllance Network Program" and comphance dates specxfled in the Licence
may be modified at the discretion of the Board.

Meters, devices or other such methods used for measuring the volumes of Water
used and Waste discharged shall be installed, Operated, maintained and calibrated
by the Licensee to the satlst’actlon of an Inspector

The Licensee shall, W|th|n sixty (60) days of the Issuance of this Licence, post and
maintain the necessary signs identifying the stations of the “Survelllance Network
Program”. - All postings shall be located and malntamed to the satisfaction of an

Inspector.-

The Licensee shall ensure a copy of this Ltcence is mauntamed at the site of
* operation at all times.



.The Taillngs Containment Area shall bé constructed, operated, and malntained to
engineering standards such that:

a) a Freeboard limit of 1.0 metre shall be maintained: at all times, or as
recommended by a Geotechnlcal Engineer and as approved by the Board

b) - seepage from the Tailings Containment Area is mlnlmized

c) any seepage that occurs is collected and immediately returned to the Tailings -
Contalnment Area; :

. d) erosion of the constructed facilities is addressed immediately;

e) the solidsfraction of the mill Tailings. shall be permanently contalned wrthln the
Taillngs Containment Area;

f) weekly inspections of the dam(s), Ta;llngs line(s) and Sumps shall be carried
out and records df these inspections shall be kept for review upon the request
of an Inspector. More frequent mspectlons shall be performed at the request
of an Inspector; and :

. @) an inspection of the Tallings Containment Area shall be carried out annually

- in July by a Geotechnical Engineer. The engineer's report shall be submitted
to the Board within sixty (60) days of the inspection, including a covering letter
from the Licensee outlining an implementation plan to respond to the -
engineer’s recommendations. The Licensee shall provide documentation and
rationale of any decisions that deviate from the engineer's recommendations.

All Wastes dlscharged from the Tailings Containment area shall be directed to the
water treatment facility and subsequently to the Meg-Keg-Peg Lakes system, as
ilustrated in Drawing Number 2796, dated June 1986, or as otherwise approved by
the Board A% : :

.7

No Waste discharge, seepage or other flow from the Tailings Contalnment Area
shall be permitted at any time to enter Kam Lake .

The Licensee shall provide at least five (5) days notice to an Inspector prior to the
first proposed discharge of Waste from the Tailings Containment Area during each -

calendar year
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11.

12.

13.

14.

10 .

i) monitoring;

k) regula.r vieual inspections;
ly - photodraphit: records; |
m) instrumentation; and' ‘

~n) data evaluation.

If not approved by the Board, the manual referenced in Part D, Iltem 8 ‘shall be

revised and resubmitted within six (6) months of recenvmg notnﬂcatlon ofthe Board's

declsxon

The Licensee shall implefnent the operations manual for the Tailings Containment
Area, listed in Part D, ltem 8, wnthm six (6) months after the manual is approved by
the Board . ‘ _

An annual review, including a summary of actions completed to date, for the

~ operations manual of the Tailings Containment Area shall be undertaken and

included in the annual report submltted to the Board

The Licensee shall process all arsenic sludges and calcine sludges by
December 31, 2003. An annual update including the amount of arsenic and calcine

- sludges processed—to -date is to be included in the annual report submltted to the

Board.

The Licensee shall’ by April 30, 2001, submit to the Board for approval a Solid and
Hazardous Waste Management Plan. A review of this plan shall be undertaken
annually and any updates shall be lncluded in the annual report submltted tothe

Board.

'If not approved by the Board, the plan referenced in Part D, ltem 13 shall be revised

and resubmitted within six (6) months of- recelvmg notlflcatlon of the Board's -
decision.
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. PART F: CONDITIONS APPLYING TO MODIFICATIONS.

1.

The Licensee may without written approval frbm the Board, cérry'out modifications

- tothe Water Supply and Waste Disposal Facilities provided that such modifications

are consistent with the terms of this Licence and the following requirements are met:

a) the Licensee has notified the Board in writing of such proposed madifications -
at least sixty (60) days prior to beginning the modifications; :

b)  such‘modifications do not place the Licensee in contravention of either the
Licence or the Act:. ' : '

c) the Board has not, during {he 'sixty (60) days folloWing. notification of the .
proposed modifications, informed the Licensee that review of the'proposal will -
require-more than sixty (60) days; and : o

d) the Board has not rejected the p'ro;':osed modifications.

Modifications, for which all of the conditions referred to in Part F, Item 1 havé not
been met, may be carried out only with written approval from the Board.

The Licensee shall provide to the Board as—built plans and drawings of the -
modifications referred to in Part F, ltem 1 within ninety (90) days of completion of
the modifications. - . : o .

PART G: CONDITIONS APPLYING TO CONTINGENCY PLANNING

1.

The Licensee shall review the approved Contingency Plan annually and modify the -
Plan as necessary to reflect changes in operation and technology. Any proposed
modifications shall be submitted to the Board for approval.

bt B N

if such a discharge is forseeabie, the Licensee shall;

If, during the period of this Licence an unauthorized discharge', of waste occurs, or

a) employ the appropriate contingency plan;
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The Licensee shall provide the Board annually with an updated -estimate of the
anticipated mine restoration liability using RECLAIM, or some other method
acceptable to the Board that incorporates site-specific activities and appropriate unit
.costs used to estimate mirie reclamation costs. This shall lnclude the expected
habmty at the end of the forthcoming year :

The Licensee shall revise the Plan referred td in PartH, ltem 1, if not approved The -
revised Plan shall be submitted to the Board for approval Wlthln six (6) months of
recelvmg notification of the Board's decrsnon

Notwithstanding the time schedule referred to in the Abandonment and Restoration
Plan, the Licensee shall carry out Progressive Reclamation of areas which are
abandoned prior to closure of operations. :

The Licensee shall submit to the Board for approval by April 30, 2002, a préposed
Plan to investigate the cover options for the tailings including options other than
revegetation, to ensure physical and chemical long-term stability. The plan should
state the research questions to be answered, the methodology to be adopted, the
duration of any studies, and provide a discussion as to how the results of the study
-might be utilized for on-going environmental management of the project The
proposed study shall lnclude an implementation schedule: :

The Licensee shall revise the Plan referred to in Part H, Itemi 5, if not approved. The
revised Plan shall be submitted to the Board for approval within six (6) months of
receiving notification of the Board's decision. . : ‘

When the Plan, specified in PartH, ltem 5, is approved, the Llcensee shall complete
the restoration work within the time schedule specified in the Plan, or as
subsequently revnsed when approved by the Board :

The Licensee shall review the Abandonment and Restoration Plan annually and shall
modify the Plan as necessary to reflect changes in operation, teéchnology, andresults
of reclamation and/or other studies. The proposed modifications shall be submitted

to the Board for approval.
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NORTHWEST TERRITORIES WATER BOARD

LICENSEE: MIRAMAR CON MINE LTD.
LICENCE NUMBER: " N1L2-0040
EFFECTIVE DATE OF LICENGE: ~ July 30, 2000

EFFECTIVE DATE OF

SURVEILLANCE NETWORK PROGRAM: July 30, 2000

- SURVEILLANCE NETWORK PROGRAM

Location of Surveillance Stations

" Station Number

40-1

40-2

 40-3

40-3A

40-4 .

. 40-5

40-6

Description

Treated effluent from the Tailings
Containment Area.

Freshwater intake at the Yellowknife Bay
Pumphouse. This station is an
amalgamation of Station Numbers 40-2 and
1187-1. :

Arsenic Reclamation Plant cooling water
discharge at end of pipe (formerly Station
Number 1187-2).

Point of discharge, where the Arsenic
Reclamation Plant cooling water enters
Great Slave Lake. -

Waste from the Arsenic Reclamation Plant
directed to the mill, Tailings Containment
Area or Con pond (formerly Station Number‘

. 11.87-3).

Outflow of the Meg-Keg-Peg Lakes System
to Great Slave Lake.

Taylor Road Dam pumping station.



_3—

Arsenic (Total and Dlssolved) Total Dissolved Solids
Conductivity : Alkalinity

Turbidity ' . Oil and Grease

Total Kjeldahl Nitrogen : , Nltnte and Nltrate

IICP Metals Scan including but not hm:ted to the following’ Total and
Dissolved elements:

Cadmium Chromium Copper
Manganese Nickel ‘ , Lead’
Iron Zinc

Major lons including but not limited to the following: '

Chloride ~ Sodium : Calcium.

-Hardness Sulfate : Potassium
Magnesium Sulfide . -

4. During periods of open FWater a sample shall be collected'“ once per month -
at Station Number 40-5 and 40-10 and analyzed for the followmg

" parameters:
Total Coliform o . Faecal Coliform
Total Ammonia- - : - - -Total Phosphorous
Mercury Cyanide
Arsenic (Total and Dlssolved) Total Dissolved Sollds
Conductivity Alkalinity
Turbidity. ‘ . Oil and Grease
Total Kjeldahl Nitrogen - Nitrite and Nitrate

ICP Metals Scan including but not llmlted to the followmg Total and '
Dissolved elements: : .

Cadmium™® Chromium | Copper

Manganese’ Nickel . Lead.
Iron Zinc | S

Major lons including but not limited to the following:

'Chloride Sodium ' Calcium
Hardness ~  Sulifate Potassium
Magnesium Sulfide

[~ NiirimA narinde nf nnen \Watar a vicilhle inenartinn far amyvy Ail choan chall kA



12.

13.

14.
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All sampling,' sampling preservation, and analysis shall be .cond'uoted in
accordance with methods prescribed in the current edition of “Standard
Methods. for the Examination of Water and Wastewater,” or by such other

methods approved by an Analyst
All analyses shall be performed in a’laboratory approved by an Analyst.

The Licensee shall annually review the 'approved quality assurance/quality
control plan and modify the plan as necessary. Proposed modlf cations
shall be submltted to an Analyst for approval.

Flow Measurement Requirements

The monthly quantlty of Water pumped from Great Slave Lake shall be
measured and recorded n cublo metres.

The monthly quantity of Water obtained from the City of Yellowknife for

domestic purposes shall be measured and recorded in cubic metres.

The monthly quantlty of Minewater pumped from the mine shall be measured
and recorded in cubic metres

. The daily quantlty of treated effluent discharged from the Tailings

Containment Area shall be measured and recorded in cubic metres;

~f-\\3'\

Other Requirements

)

2.

The periods when effluent from the Water Treatment Plant is re-circulated to -
the Tailings Containment Area shall be recorded. :

The following items shall be measured in tonnes and recorded mo‘nt‘hly:'

A\ rafractAns ara millad- .
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Arsenic Levels in the Yellowknife Area: Environmental Sciences Group

Distinguishing between Natural and Anthropogenic Inputs RMC-CCE-ES-01-01

EXECUTIVE SUMMARY

For over ten years, the Environmental Sciences Group (ESG) has been studying arsenic
in the terrestrial and freshwater environment in Yellowknife, NWT. An intensive effort in
the last four years has been focused on elucidating the background concentration range of

arsenic in soils not impacted by mining operations.

Estimates of the background concentration of arsenic in the Yellowknife area were
previously presented in three ESG studies and ranged from 5 to 100 ppm. The estimates
were not based on samples from all geographical areas in Yellowknife and thus it was
determined that additional samples should be collected to strengthen this conclusion.

In September of 2000 ESG collected additional soil samples to ensure coverage of all
geographical locations in the Yellowknife area. Of particular interest were parks and
playgrounds in the City of Yellowknife, Ndilo and Dettah. Samples were analyzed for a
suite of elements by both neutron activation analysis (As, Sb, Au, Fe, Na, K) and
inductively coupled plasma — optical emission spectrometry (Cu, Ni, Zn, Mn). All soil
‘and surficial sediment samples in the ESG database of the Yellowknife area were

subjected to statistical analysis.
In most residential areas arsenic concentrations are below 150 ppm. Three exceptions are

the Rat Lake area, some locations in Ndilo, and on the Giant Mine Townsite. Elevated
concentrations of arsenic in themselves are not necessarily cause for immediate concern.

After completing an extensive soil sampling program and rigorous statistical analysis
(including principal components analysis, t-tests, and regression analysis), ESG is
confident in reporting that the typical background concentration range of arsenic in the

Yellowknife area is 3 to 150 ppm.

ESG is of the view that, particularly given the local prevalence of naturally occurring
arsenic, there is not enough information at present to reach a decisive plan of action for
the elevated levels of arsenic in soils in the Yellowknife area. Currently, we are
developing risk assessment models that will incorporate arsenic speciation and

measurements of its bioavailability.
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EXECUTIVE SUMMARY

This Final Abandonment and Restoration (A&R) Plan identifies the specific issues that
must be addressed to remediate, close and then monitor the Miramar Con mine site. It
identifies the measures to be taken to remediate specific areas or problems and provides a
schedule for execution of the remediation and abondonment and restoration projects.
Cost estimates for the planned work are included.

The plan is presented in eight parts, as follows: Ca ? ‘
' THIS IS EXHIBIT —
e General site information; TO THE AFFIDAVIT OFilic e L CLLLD
NS ' ..  SWORN BEFORE ME THIS Zk=pr JANUGNY) 200 4
o Site history, current operation and facilities;==m ... ““ i ‘
e A&R issues; s S P -
A COMMISSIONER FGROATHS IN OR NOTARY PUBLIC

* A&Rplan; IN OR FOR THE NORTHWEST TERRITORIES,
» Post-closure property;

o A&R schedule;

e A&R cost estimate; and

s Post-closure monitoring

The objectives of the Final Abandonment and Restoration Plan are to:

» Present a site characterization of the minesite, including the natural setting, history, a
description of the site’s facilities, and identification of environmentally impacted
areas, both recent and historical;

¢ Provide a human health risk assessment for arsenic-impacted soil contamination;
» Describe the environmentally disturbed areas;

e Present reclamation and restoration measures to address the disturbed areas;
\\\

» Provide a schedule.of the activities required for reclamation and closure of the site;

s Provide a budget of the estimated costs for the abandonment and reclamation of the

property.

The Con Mine was started in 1938 by Consolidated Mining and Smelting, Limited
(Cominco). ‘Nerco Minerals Limited purchased the operation in 1986, and owned and
operated the mine until 1993 at which time Kennecott Limited, purchased Nerco and sold
the Con Mine to Miramar Mining Corporation. Since October 1993, Miramar Con Mine
Limited has owned and operated the mine. The minesite surface leases encompass a total
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At the Con Mine, gold ore is classified as one of two types: “refactory” or “free”m:-:}g;.;‘
Tailings are the byproduct of both processes and consists of a slurried mixturé'f(jﬁr,-..‘m.,;
ground rock, water and chemical residues that remain after the extraction of theta.
minerals. Early in the mine’s history, prior to the development of the pressuré Un-
(autoclave) technology, high temperature roasting was used to oxidize refractory e,
produced residual by-products of high" arsenic sludges and caicines, These. ..
products are presently being processed on-site and will be disposed of with the tims:

the mine disposal facility.

The primary issues which are dealt with for operation are listed below, aloys
description of the applicable work for each. ~ =

Underground Mining Operations

The underground workings will be closed as part of this effort. Hézardous aie
be removed, large equipment will be cleaned and left underground, surface operiine~
be closed, and the mine will be allowed to flood. It is estimated that 4 years wil
required to flood the mine. ' H

Arsenic Contaminated Soils

i

enic

The mine site has been divided up into nine sectors, according to the degree of ars
contamination. The nine sectors are the following;

* Mill and autoclave site;

e Crank Lake and area to the south;

* Con Pond area; :

» Blend Plant and Negus Pond:

e Robertson complex;

* Con Dock and area north of (old) Negus Mill complex;
e Upper and MiddlePud Tailings Area;

» LowerPud T ailings,area;

» Negus Tailings and Neil Lake areas: and

» Undisturbed or background areas

In these areas, approximately 10,000 to 12,000 m? of arsenic-impacted soil will be
excavated at the Mill and Antoclave site, and will be disposed of on site. The areas
around the Blend Plant and Negus Pond; part of the Middle Pud tailings area, and the
Con Pond area will be closed as hazardous sites.
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Tailings Containment Areas

There are six areas on the mine property. Of these six, four are no longer used for
tailings deposition: Crank Lake, Lower Pud Lake, Negus Tailings Area, and Neil Lake.
Reclarnation of these areas is underway, and is expected to be complete in2006. The two
tailings containment areas still in use are Upper Pud Lake and Middle Pud Lake. Upper
Pud Lake will reach full tailings capacity in 2003, and reclamation will begin in 2004.
Middle Pud Lake will reach full tailings capacity in late 2004 and, similarly, reclamation
will begin at that time. It is anticipated that the reclamation should be complete in 2008.

'Reclamation of the tailings areas consists mainly of capping the tailings, and revegetating

the area.
Surface Waters
Surface water catchment areas and associated restorative work are listed below.

e Taylor Road: A storm sewer system will be built to divert the surface water to Kam
Lake. It is proposed that the City of Yellowknife will ultimately take possession of
the system. : , o

e Crank Lake, Upper Pud and Middle Pud: Runoff from these three areas will be
directed to Middle Pud containment area, where it will subsequently be treated at the
Water Treatment Plant and, ultimately, released. Current data indicates that the water
will be treated for at least 10 years.

» Negus Pond and Neil Lake: Surface water will be directed to Lower Pud Lake, where
the water quality will be tested. If the water is within discharge limits, it will be
discharged to Meg Lake; if it is not within discharge limits, it will be pumped to
Middle Pud Pond.

Groundwater

It is expected that, onge the mine is allowed to flood, the regional groundwater pattern
will return approximately to the pre-mine pattern. The Final A&R Plan allows for
installing water quality monitoring points on the east side of the Crank Lake area. The

- groundwater in this area would be pumped to Middle Pud, depending on the results of the

monitoring.

Surface Structures

Surface structures will. be demolished and the debris placed in on site landfills. Building
areas will be scarified, contoured, and revegetated as required.
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Water Treatment

It is anticipated that 925,000 m3 of water left over from operations will be treated in the
Water Treatment Plant during the summer following closure. Sﬁbsequently, the Water
Treatment Plant will treat surface water runoff for-at least 10 years.

Public Access

During closure and post-closure periods, public access will be allowed only to areas that

are deemed to be safe.

Costs for Final A&R have been estimated using the Reclaim spreadsheet model. -The
estimated cost for closure is approximately $8M. ‘

The post-closure monitoring plan will be finalized once the Final A&R Plan has been-
accepted. It is proposed that, for purposes of post-closure environmental monitoring, the
existing Surveillance Network Program be extended after closure.

LY
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Miramar Con Abandonment and Restoration. Workmg Group
TO THE MACKENZIE VALLEY LAND
AND WATER BOARD

TERMS OF REFERENCE . July 14, 2003
1. lntroductlon and Mandate | o ‘

The Miramar Con Abandonment and Restoratlon Workmg Group (MCARWG) is
. established to provide a forum for the discussion of tec® ~al matters related to -

Miramar Con Mine Ltd. (MCML) Final Abandonimer * - T 77 Plan.
The MCARWG members will provide -exms = =~ 'wpinions and
recommendations to the MVLWB with respc: ~ Smene. . the. Final
Abandonment and Restoration Plan (A&R Plan) “"lg to \/v~ “lnST
N1L2-0040. : - ‘
The A&R Plan will be. addressed in 8 =. “ach i 7 held with the
‘MCARWG is meant to deal with one seghtivn at a it the M RWG indicates .
specific concerns, then MCML wnll be g _"én a tite-i.  which to address these
concerns. ‘ ‘ ' '
2, Membership L ’_
" (a) The MCARWG will . -haired by wie MVLWB Regulatory Officer
assidui, -~ “ai. on Mine [license.. The Secretariat will be -
.opr” WB. ' '
(b). T Provig.. with a Coordinator who will be the
. zar gssigned to the Miramar Con Mine license. -
“ide direct support to the MCARWG ‘members by
“tion and review of all submissions, reports and.
. Pl - MCARWG.
(¢) The- ile MCARWG shall be established by invitation and
. shall n- - staff member. or their alternate from the followmg
agenciess  Nciations:
» Environment Canada — Environmental Protectlon EPB)
o Fisheries and Oceans (DFO)
s 'DIAND Inspection Services
o DIAND — Water Resources -
o GNWT RWED
o GNWT Health
e MACA .
o City of Yellowknife
o Dene Nation



North Slave Métis Alliance

Dogrib Treaty-11 Council

NWT Chamber of Mines

WCB Mine Inspection

Any other citizens or interested parties the MVLWB may wish to
invite to facilitate the mandate of the MCARWG. A list of the Initial
MCARWG membership is attached and wm be updated frequently

to reﬂect the current mp.

(d) The members of the MCARWG will attempt to maintain the same

. (e)

(f)

(@)
(h)

3.

representatives at each meeting to provide con.. v to the technical
discussions. The active MCARWG mei *..-"«-\,. ©  «eep alternates
informed of MCARWG proceedings. . _
Meetings between MCARWG members ... " M@®' . ~~ntatives and |
their consultants is encouraged to dISCUS _ 'comm a] © means
to reduce the number of technical unecs- T that gemee T 2 oat

scheduled MCARWG meeting.
The DIAND Water Resources Officrr "’VRO) as.  d to the Miramar

Con Mine will be invited to atteps ARWG .. 7 1= to provide

- updated field information .= ..cctiw T~ di. ...pments and .

environmental issues observe:.  the By - and to render his/her
opinion regarding any matter - ng aftthe Mt G meetings.
Subcommittees of the Mt Vv may'be eStauuu:‘)ed at the discretion of
the Chair to review and ‘ide ad\@' > on @%Qg ialized technical issues.
Members of the My . 'G are apzpm@fr; d-to the MCARWG and their
expert advisnrs are mwa " to MCARWG meetings with the expectation |
that tis. - their pror ~innal expertise and opinions to the benefit

of ' TARVYE-  the v B

~ —nsibilities.

The pni=»  -esponsibilies:  ~MCARWG are to:

revicw, -ovid~  .wucal opinions and recommendations regarding the .
A &R pr.. .

determine w  avwuracy and soundness of materials submitted to the
Board, : ’

offer opinions and fecommendations to the MVLWB respecting the
technical elements ‘of the Abandonment and Restoration projects, and
provide a forum to discuss the A&R plan section approvals. The
MCARWG members may also be requested to provide MVLWB. staff
administering the MCARWG files with information regarding any new
significant environmental issue that may arise during the term of the
project. These will be recorded-and brought to the attention of the

MVLWB.



‘The Chair of the MCARWG wnll ensure that all opxmons and recommendations
and- related .criteria and -rationales will be recorded in the minutes of the
MCARWG meetings and will become part of the MVLWB Public Registry:

- The MCARWG will provide recommendations and opinions to the MYLWB which
are derived from discussions of the evidence before jt and, wherever poss:ble by
consensus of the members of the MCARWG. :

4. Meetings
Eight formal meetings will be orgamzed 1o deal with enrh section of the A&R'.
Plan. The objective of each meetlng is to attain a gnu; ™ 1= on technical
eléments of the section under review. If the M '“»L:'r“_,,« ~ not agree, then -
MCML will be given a timeline i in which to addr~:  *7A; ~~~ms. Once
MCML addresses the concerns,. group consca: be .~ ~d threugh
another meeting or through correspondence el ’ o
4
The MCARWG will meet as required to conduct the bus put forward by the
MVLWB. MCARWG meetings will be call-- ~discrie  ° the MCARWG
Chair in order to comply with the l\/ W wouleG  ntings.  The
Coordinator will make every effort to pe "' sufis 2ntice fo all members of
the MCARWG Meeting Schedule -
The location of meetings will r =ity be " »m of the MVLWB in
Yellowknife (7™ Floor, 4918k = Avenuct - may be occasions and
opportunities for the MCARW« its’subcoiirm...o3 to meet in other locations in
Yellowknife. - ‘on-sit- 7 and meetings by the MCARWG at project
sites will b ayes  ovidue... '-hand knowledge of the actlvmes that are
occurrin® e as restu.. PIocL |
Mzt | Schedule
Priotity Rec!- " / Restoratic, I Scheduled Work . Estimated -
] Commencement Completion Date
1. Con Pond and... ] Siudae Ponds and the . '
Internal Cell betwe. Pud .and Middle Pud Summer 2003 Fall 2004
Tailings Contamm"""’”t%r@gs (sce qu 4.4 in the o ’
. A& R Plan)

Concept of designating the dleaned out Gon and Negus
arsenic sludge ponds and the Internal Cell in the Tailings
Comainment Area as hazardous sites for the placernent of
contaminated soils and oversize boulders {from the cleanup
of the sludge from the Con and Negus ponds).

-MCML states that upon receipt of approval of the concept of
designatling these areas as hazardous sites, conceptual designs
and/or defining a risk-assessment approach to possible operations
will be prepared and submitted to the MVLWB for consideration

and approval.



2. Crank Lake, Nequs, Neil Lake, and Lower Pad Historical Ongoing Fall. 2006
Tailings Areas
This is part of the site’s progressive reclamatlon plan, "Miramar
started the work last year.
The Program consists of draining, gradmg/contourmg,
and reseeding, using three different revegetation techniques:
fertilizing and seeding, ferlilizing and seedmg with peat, and
ferunzmg and hydroseedmg

3. Demolition and/or Removal of Surface Structures ‘Ongoing - Fall/ Winter 20086
This is part of the site's progressive reclamation plan, Miramar . . .
started the work last year the commencement of asbestos
removal and will continue this summer with the demolition.

of vacant struciures (primarily in the Con Dock area). . . “
The closure and dlsassembly of the Roberison Shaft and - . . “
Offlce Complex may begin in the winter of 2003/2004., Taht
4 Rat Lake S i Fall 2004

Approval of the proposed Rat Lake restoration will permit
“Miramar to initiate public input to the proposed work. ’ .
Scheduling of the physical excavation work will be predicated ' -

on public acceptance of the proposed restoration.

= " . Fall 2006

5. Underqround Workmqs

Miramar capped unused surface openings last year, #n -
‘abandonment and flooding of the lower workings ofar b
The capping of surface openings and flooding wil: - Ay

specific areas of the workings area abandoned @x... ii:C e
life of the operation. , %i '
ilfe i -

6. Contaminated Soil . L H Summer 2004 Fall 2004
The soils will be excavated and sequ» “in the du;;; )
hazardous sites. o

7. Upper and Middle Pud.Tailinas €Coy--—---- " Areas Spring / Summer 2004  Fall/iWinier 2008
Following the " dise. ~2d the surfaces : . .
are drain~-ta L " equipi- - operate -
safely ope. the surfau. " plots wir reeE e
in par’ ' on the experien. _ Tfrom w ™ the
histua  tailings areas. .

8. Siteavi "~ and Water Manars * Summer / Fall 2004 Dependant Upon
Inetallt™ " Crank Lake 1o - ", re-identification o Monitoring Results
Of SNP and the ~~*~hli- " monitoring schedules. .

5. Opinions and Recommendations to the MVLWB |

Following review and discussion of each section of the A&R Plan, the MCARWG
will endeavour to develop opinions and recommendations by consensus. The
MCARWG Chair will call for motions to be put forward to formulate oplnlons and
recommendat:ons to be provided to the MVLWB. :

Where consensus cannot be 'reached in.a timeliy manner, or where time
constraints limit the ability of the members of the MCARWG to meet and to
formulate opinions or recommendations, the MCARWG Chair and Coordinator



énd their consultants’ may' utilize the available technical .lnformatlon and review
“comments to decide whether approval of the A&R Plan section being dealt with is
warranted. This would then be provided to MCARWG members, the MVLWB, .

and its. Public Registry. This is considered necessary to ensure that no
unreasonable delays occur with respect to the- Abandonment and Restoratlon

projects.

b
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Attention: Latisha Heilman
Dear Ms. Heilman,

RE: Con Mine Restoration and Abandonment Plan

As a member of the Con Mine Abandonment and Restoration Working Group, the City of
Yellowknife has been requested to comment on various aspects of the Restoration and
Abandonment Plan (“plan”) put forward by Miramar Con Mine Limited (“Miramar”). In
one of the early working group meetings, members were specifically asked to address the
issue of the reclamation of the historic (non-active) tailing ponds, which include Negus
Pond, Neil Lake and Lower Pud Lake (“area™). It is Miramar’s plan to grade, fertilize and
seed this area. Miramar has proceeded to implement this plan both in the absence of
consensus from the working group and the authorization of the Mackenzie Valley Land and
Water Board (“MVLWB?). The following excerpt is from a letter sent to the MVLWB on
November 20, 2003 and is illustrative of their intent:

Y

The closure and reclamation of the site’s historical tailings areas involve three objectives:
protecting the tailings from erosion, developing an infiltration barrier against the movement of
surface water through the tailings, and establishing a barrier apainst physical contact between the
body of tailings and possible animal and human contact.

Frosion control (including dust abatement) can be accomplished with the establishment of
vegetation, using a rock capping, or through the use of “cementing” agents such as magnesium
chloride and calcium chloride. With its progressive reclamation of the historic tailings area,
Miramar Con Mine, Limited is using vegetation in preference to rock capping or cementing agents.
Cementing agents : ﬁmcnon only as a short-term (seasonal) obstacle to erosion and infiltration and
do virtually nothmg as a barrier to physical contact. On sites with little or no topographic¢ relief in
arid and semi-arid environments, vegetation is preferable to rock capping for erosion control in
that it is equally effective against wind erosion (excepting immamre/incomplete vegetation in arid
areas in the presence of strong and chronic or gusty winds), aesthetically more pleasing, and less
expensive.

AS a barrier against surface water infiltration and the movement of water through the tailings mass,

- - P.O. Box 580
Yellowknife, NT

X1A 2N4
Talk FRATY 09NLRANN
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vegetation is more effective than rock capping in that water is removed from both the surface and
immediate subsurface of the tailings by evapotranspiration (surface evaporation plus the uptake
and use of water by vegetation for photosynthesis) and the promotion of near-surface heat flow and
vapor flux by exposure to sunlight and air). Thus the use of vegetation in lieu of rock cover has
the benefit of impacting both the water balance and the flux rate into the tailings mass.

While we agree that seeding and fertilizing the area at issue could be considered a viable
means of preventing water infiltration, we cannot agree that seeding and fertilizing the area
alone is an-acceptable means of preventing animal and human contact with contaminated
material. We cannot agree with this because it is highly likely that the vegetative layer will
be disturbed by either authorized or unauthorized recreational (or perhaps other) use of the
area as will now be discussed.

The Environmental Protection Service of the Government of the Northwest Territories
Department of Resources, Wildlife, and Economic Development recently endorsed
environmental guidelines for contaminated site remediation. The document that contains
the guidelines is titled Environmental Guideline for Contaminated Site Remediation. The
document also discusses firture land uses for the area, and has identified the area as falling
within the category of Residential/Parkland. While the City does not contemplate using the
land for residential purposes, it does contemplate making it available to the general public
for recreational purposes (i.e. hiking, dog walking, 4x4 off-roading, etc.). Specifically the
City envisions developing some of the large areas as formal parks.

~ In addition to discussing future land uses for the area at issue, the document identifies

several approaches for determining the application of remediation criteria at contaminated
sites. Given the large area at issue and the costs associated with remediating it, the City’s
position is that it would be best to use the ‘Risk-Based Approach’. The application of this
approach would result in the development of site-specific objectives derived from the
results of a risk assessment, which would in turn indicate a concentration of arsenic that is

~ acceptable to human or ecological receptors. With arsenic the acceptable soil

concentrations vary from 160 ppm for residential use to 340 ppm for industrial use.

For the area at issue, remediation must result in either an industrial or residential standard
being achieved. The City would prefer that the standard be a residential one, though it

‘concedes that this may not be a practical option given the size of the area. One way of

achieving whichever.gtandard is adopted would be to remove the contaminated material to a
specified off-site locatlon for treatment. Another means of achieving the standard would
be to cap the site in such a manner so as to allow for recreational use while at the same time
ensuring that there is no human contact with the contaminated material on a long-term’
basis.

Currently the proposed plan for reclamation of the area only contemplates vegetating the
surface through hydro seeding. This may be successful in terms of eventually preventing
water infiltration as the vegetative layer builds up. However this method will not ensure
protection against animal and human contact as it may easily be disturbed. A breach ofthe
vegetative cap is a very real likelihood; as for instance, a single all-terrain vehicle either
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trespassing or legitimately accessing the area could cause consideréble damage and thereby
compromise the integrity of it.

Tt should also be noted that Miramar is not following the recommendations of the consultant
it originally retained to provide advice on the use of soil amendments prior to seeding.
What Miramar has done instead is consult with Artic Farmer Landscaping, and cites that
local firm as providing expert advice that vegetation will grow without the previously

" recommended soil amendments. This course of action, among others, causes the City great

concern.
Our position is that the final capping should consist of the following:

s 300 — 600 mm of rock cover ranging in size from 150 mm minus;
» 100 — 150 mm of soil amendments; and
s hydro seeding.

We have taken this position because it is the course of action most likely to achieve the goal

~ of both ensuring that both animal and human contact with the contaminated material is

minimized and water infiltration does not occur. Again, the protective rock cover would act
as a barrier against human contact if the vegetative cover layer were to be disturbed as a
result of use of the area, which is a very real likelihood.

Should you require additional information or wish to discuss this matter in greater detail
please feel free to contact me at your convenience.

Sincerely,

a
.(/:/ : r‘// /
) AT ~——

%

R
Greg';ﬁehoe P.Eng.

Director, Public Works & Engineering
DK/LB '
£
cc. Max Hall - City Administrator
Robert Charpentier - Director, Corporate Services
Dave Nicklen - Director, Public Safety
Monte Christensen - Manager, Planning and Lands
Dennis Kefalas P. Eng. - Manager, Public Works & Engineering
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 Attention: Mr. Wooley,

RE: YKDFN Comments on the Final Abandonment, Restoratlon, Management
and Monitoring of the Miramar Con Mine, Ltd (Miramar)

The YKDFN- Land and Environment Comm:ttee is responsible for the management of'
- YKDFN land and water interests. The Miramar-Con Mine is located on the west side of
Yellowknife Bay on the Great Slave Lake, right across from Dettah on our n'adltlonally

used lands.

The YKDFN want to ensure that the land and water is not impacted by the mine-
. reclamation process and the mine site once it is reclaimed, The YKDFN also want to
ensure appropriate environmental management and monitoring of the reclaimed mine site .
with enough financial bonding to encourage Miramar to undertake on-going proactive

sfte monitoring and impact mitigation as needed.

Miramar Con Mine prepared a draft A&R plan for the MVLWB. The Final Abandonment
and Restoration (A&R) Plan identifies the specific issues that must be addressed to
remediate, close and then monitor the Miramar Con mine site. It identifies the measures
to be taken to remediate specific areas or problems and provides a schedule for execution
of'the remedlatxon and:A&R projects, :

The YKDFN wants to make it clear that when the A&R licensing process started with the
MVLWRB there was at least one year before the scheduled shut down of the mine within
which to complete the A&R plan. That has changed. There is now a rush to complete the
_A&R plan as the mine has ceased uhderground operations and is quickly moving to full
closure. Therefore, these comments are provided without prejudice and do not preclude
alternative action to ensure appropriate protection of the environment and human health.



Primary Issues
The primary issues which are dealt with in the A&R plan are listed below, along with
YKDFN issues work for each.

1.1 Underground Mining Operations
Miramar -proposes to close the underground workings. Hazardous materials will be
removed, large equipment will be cleaned and left underground, surface openings will be -
closed, and the mine will be allowed to flood. It is estimated that 4 years will be required

to flood the mine.

Issues :
The closure of the underground workings is scheduled to oceur in November 2003. The -
workings will flood with water in about four years. The YKDFN remain unconvinced
that Miramar has provided sufficient assessment and evaluation of the following potential
1mpacts that could result with the flooding of the underground workings such as:

> Mine workings cou]d overflow and result in surface runoff: .
" > viater could leak from openings in the mine that nobody knows about;
» pollutants in the old parts of the mine that nobody knows about could get into the
>

water
Long-term water management issue with water moving from the underground

workings to the surface and than flowing into Great Slave Lake.

1.2 Arsenic Contaminated Soils

Miramar acknowledges there is considerable arsenic associated with gold rmmng on the
existing mine site. Over the years much arsenic has accumulated on the mine site in
different places. The A&R plan must try to show how the arsemc is contained and/or

treated.

Miramar has divided up imto mnine sectors, according to the degree of arsenic
contamination. The nine sectors are the following:

Mill and autoclave site;

Crank Lake and area to the south

Con Pond areag™

Blend Plant and Negus Pond;

Robertson complex; -

Con Dock and area north of (old) Negus Mill complex;
Upper and Middle Pud Tailings Area

Lower Pud Tailings area;’
Negus Tailings and Neil Lake areas; and
Undisturbed or background areas

VYVVVVYVVYVYY



In these areas, approximately 10,000 to 12,000 m°> of arsenic-impacted soil will be
excavated at.the Mill and Autoclave site, and will be disposed of on site. The areas
-around the Blend Plant and Negus Pond; part of the Middle Pud tailings area, and the
Con Pond area will be closed as hazardous sites.

Issue

Miramar Con Mine has not prepared a quantitative risk assessment of the site. Therefore

nobody kriows what the environmental and health risk of the mine site currently is, and

_ what it should be. Also, there are several “hot-spots™ throughout the site that Miramar
knows about, and others that it admits it does not know of. These will require on-going

management and monitoring. In addition the YKDFN want clarity regarding:

The role of the YKDFN in on-gomg momtonng
The role of the YKDFN in future planning and development of the recla:med

Miramar Con Mine site.
What to do with the soils that cannot be treated after closure has occurred‘?
How to find the arsenic contaminated hotspots on the mine-site before they

become problems?
The role if the YKDFN in any clean—up of contaxmnated soils in the future?

now? .
The lack of a risk based approach for the assessment, evaluation, and management

of on-site hazards, including arsenic.

vV ¥V VYV VYV

1.3 Tallmgs Containment Areas :
Miramar states there are six tailings containment areas on the mine property Of these six,
four are no longer used for tailings deposition. They are: Crank Lake, Lower Pud Lake,
Negus Tailings Area, and Neil Lake. Reclamation of these areas is underway.

Miramar states the two tailings containment areas still in'use are Upper Pud Lake and
Middle Pud Lake. Upper Pud Lake is near capacity. Middle Pud Lake is approachmg fuil
capacity. It was anticipated that their reclamation would be complete in 2008. That is
. now much sooner, but new dates have not been provided. Reclamation of the tailings
areas consists mainly of capping the tailings, and revegetating the area.

Issue

The Miramar Con Mme has been in operation for over 50 years and nobody really has
any idea what is at the bottom of the old tailings ponds. For example 50 years ago tailings

areas were not lined with impermeable materials, so there could be long-term leaching
issues that no-body knows about. This will require long-term monitoring consideration
and associated costs to undertake. Once the tailings ponds areas are capped, they will
" forever remain dangerous because of the arsenic. They wﬂl also forever pose a risk to
human and envuonmenta] health. : :

The potential 1mpact of “hot-spots” on YKDFN 25, 50, and more years from °

e RS
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'The YKDFN wants assurance from Miramar that it is willing to financially commit to

ongoing management and mitigation of the mine site to make sure the land and people
are protected. To that end, the YKDFN want a statement of undertaking from Miramar
outlining its environmental momtoring and environmental management commitments.

- The YKDFN also requests assurance in the form of a significant corporate bond that is

‘refundable to Miramar on a stralght line baszs over 30 years.

The YI(DFN want 2 full management plan_nmg schedule for site A&R as part of the
water licence approval for the mine closure. _

1.4 Surface Waters

" Miramar provides the followmg water catchment areas and associated restorative works

are listed below.

> Taylor Road: A storm sewer system will be built to divert the surface water to o
Kam Lake. It is proposed that the City of Yellowknife will ultlmately take

possession of the system.
. > Crank Lake, Upper Pud and Middle Pud: Runoff from these three areas will be

directed to Middle Pud containment area, where it will subsequently be treated at - '
the Water Treatment Plant and, ultimately, re]eased Current data mdlcates that

the water will be treated for at least 10 years. = .

> Negus Pond and Neil Lake: Surface water will be directed to Lower Pud Lake,
where the water quality will be tested. If the water is within discharge limits, it
will be discharged to Meg Lake; if .it is not within dxscharge limits, it will be.
pump ed to Middle Pud Pond. )

Miramar anticipates that 925; 000 m® of water Ieft over from operations will be treated in
the Water Treatment Plant during the summer following closure. Subsequently, the Water
Treatment Plant will treat surface water runoff for at least 10 years.

Miramar’s current site surface water managernent plan is based on currently known soil
and surface conditions. If contaminated soil hotspots and/or mine flooding results in
surface water flow there could be other significant issues to deal w1th The YKDFN ‘want
Miramar Con Mine to address the followmg concerns:

> How is Miramar prepared to address any- surface ﬂoodmg resultmg from mine
workings floo ing? What contingency is in place, should this happen?

Who will mandge and pay for the long-term water management needed for the
mine site?

What happens if the water treatment plant is needed for 20 plus years, who will
pay to operate it and improve it if necessary?

What happens if the surface water picks up soil contaminants that cannot be

treated in the water plant, what happens then? ,
Is there suﬁ':ment assurance surface water will not dram into Gfeat Slave Lake? .

Y Vv Vv VY



1.5 Groundwater

Miramar expects that once the mine is a]lowed to flood, the regional groundwater pattern
will return approximately to the pre-mine pattern. The Final A&R Plan allows for
installing water quality monitoring points on only the east side of the Crank Lake area.
The groundwater in this area would be pumped to Middle Pud, depending on the results

of the monitoring.

Issue .
Miramar does not know what the pre-mine underground water pattern was. In addltlon
given all the blasting and rock fracturing that has occurred there is likely significant
uncertainty about what the future groundwater flow patterns will really be. The real
concern is that there are groundwater connections between the mine worklngs the
tailings ponds and other contaminated sites with Great Slave Lake. :

The YKDFN want a better more risk adverse monitoring plan from thé company to
ensure that any possible ground water issues are caught and managed as soon as possible.

The YKDFN would like to know what medium and long term environmental and human
health monitoring commitments the federal government is prepared to endorse.

1.6 Surface Structures
" Surface structures will be demolished and the debris placed in on site landfills. Buﬂdmg
areas will be scanﬁed contoured, and revegetated as required.

Issue :
There are several structures on the mine-site that may be of value to the YKDFN.
Currently all structures will be torn down and buried. Perhaps there is a chance to reclaim
some of the materials or buildings for the YKDFN use. Is Miramar prepared to allow
reuse of some of the buildings or building components?

1.7 Costs for Final A&R

Miramar states that its Final A&R costs have been estimated using the Reclaim
spreadsheet model. The estimated cost for closure is approximately $8M.. The post-

closure monitoring plan will be finalized once the Final A&R Plan has been accepted.

Miramar proposes to ﬁse the existing Surveﬂlance Network Program after closure.’

Issue

There is uncertainty about what it ‘could really cost to monitor and possibly restore the
mine site if problems occur in the fiture that were not expected. Also, little thought has
" been put into what monitoring is needed to make sure the environment and people are
safe after the mine is shut down: The YKDFN want assurance and security from the

company for long-term water management, monitoring and a bond in case additional

restoratlon work has to be done on-site.

T - ——



The YKDFN appreciate receiving answers and information regarding the issues raised
before finalizing any A&R licence. We also recommend Miramar provide Dettah and
Ndilo regular updates regarding its closure and reclamation activities.

Sincerely,

Chief Peter Liske/~ Dettah I % ﬁeauheu Ndilo

Latxsha Heﬂman, Mackenzie Valley Land and Water Board, Yellowkmfe NT
Fax: (867)873—6610 )

c.c.

Ye]]owkmves Dene First Nations Legal Counsel, Edmonton, Alberta
Fax: (780) 424-5852

-i\\i’\
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( Brenda Backen

.From: Latisha Hellman [laﬁsha@mvlwb com]
Sent: ~ Friday, October 24, 2003 1:50 PM
‘To: ° 'BrendaBacken'
" Subject: FW: Comments for upcoming meeting, N1L2-0040

THIS IS EXHUSIT " H”
“TO THE AFFIDAVIT OF Levella ™ Ariys memester
SWORN BEFORE ME THI REnwary a00<t,

---~-Original Message----- ' ' -
From: Lisa Hurley [mailto:lhurley@mviwb.com] . ' —
- Sent: Monday, September 29, 2003 4:46 PM : A COMMISSIONER FOR OATHS ™ OF NOTRY PUBLIC

To: Bob Hauser; Jim MeKay ' NG
Cc: 'Latisha Heilman'; 'Brenda Backen'; Larry Connell R FOR THE NORTHWEET TERRITORIES.

Subject: Comments for upcoming meeting

Good Aftelfhoon,

The following comments were received from reviewers regarding the Undergroﬁnd ‘Workings section to
be discussed at the upcoming MCARWG meeting on Oct. 7: . _

o There is no mention of plans for dealing with any hydrocarbon contamination underground, ie.
PR from oil spills. -
( e The plan says equipment will be drained of all fluids and flushed. Does this include transformers
“that are proposed 1o be left underground? : ,

"Post closure mine water will be monitored..." How long w1]l this be done and what is the

_ contingency in the event the water quality is unacceptable?
I was also wondering if you had prepared the response to the questions that resulted from the first

A meeting.

Lisa Hurley

Regulatory Cyj" Gcer
Mackenzie Valley Land & Water Board -

7th Floor - 4910-50th Ave.
PO Box 2130 )
Yellowknife, NT X4 2P6
. Ph: (867) 669-0506 i
Fax: (867) 873-6610
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SSTONER FOR OATHS
IN OR NO
IN OR FOR THE NORTHWEST TE_RRITORI;:RY PUBLIC

Ms. Latisha Heilman, Regulatory Officer 15 October 2093
~ Mackenzie Valley Land and Water Board ' ' :

P.O.Box 2130 ) )

Yellowknife, NT X1A 2P6

Subject: Mackenzie Valléy Land and Water Board Working Group
Miramar Con Mine Abandonment and Restoration Plan -
Closure of Underground Workings

Dear Ms. Heilman:

With the cessation of underground operations, the subsurface workings will be allc{wed to begin to flood
as detailed in Miramar Con Mine, Limited’s Abandormment and Restoration Plan. :

Based on the average daily volume of water removed from the mine’s operational pumping, it is
estimated that it will take between four and five years for the mine to flood to an elevation of
approximately 1,675 meters, or the same elevation as Yellowknife Bay. As shown on the attached map,
the water will be monitored at three points: at the capped collar of the Robertson Shaft, at the capped
collar of the C-1 Shaft, and at the capped 204Q Stope. While there is no definitive hydrological study,
the water level is not expected to rise above the elevation of the area’s adjacent water body, Rat Lake
(with an elevation of approximately 1696), which is below the elevation of the lowest surface opening,
the 204Q Stope, at an elevation of approximately 1701 meters. ' -

The attached map also locates the property’s surface openings and traces the area’s near-surface,
underground workings. With the exception of the 204Q Stope, underground mining levels do not
branch off the shaft until at least 100 feet or 31 meters below the surface and these areas are
geotechnically stable. The one possible exception is the 204Q Stope, adjacent to the old main gate
northeast of the mill where historical underground mining activity broke through to the surface.” The
geotechnical stability of the 204Q area is presently being evaluated by Golder Associates and will be
reported on prior to the end of the year. :

Qﬁesﬁons or comments on this material before or after the Working Groﬁp meeting éhould be direeted
to Jim McKay, Environmental Superintendent at the Con Mine at 766-5300, extension 5606 or by email

at jmckay(@miramaryk.com. %

s

Sincerely,

John Stard
General Mine Manager

CC:  Bob Hauser, Miramar Con Miﬁ_e
Jim MeKay, Miramar Con Mine
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“7th Floor - 4910 50th Avenue * P.O. Box 2130
YELLOWXKNIFE, NT X1A 2P§
& Phone (867) 669-0506 » FAX.(867) 873-6610

General Mine Manager A GOMMISSIONER FO :
: T AL R OATHS IN OR NO' :
Miramar Con Mine Ltd. IN OR FOR THE NORTHWEST TERRno;;AsRY. PUsLIC

P.O. Box 2000 :
YELI;QWKNIFE, NT X1A2M1

Dear Mr. Stard: : S , f
Underground Closure Water License N1L2-0040 '

File: N1L2-0040

November 17, 2003
' . THIS IS EXHIBIT VOJT - o SR :
. 7O THE AFFIDAVIT OF Ll T Bouwmeesk.r S
. ‘ __SWORN BEFORE-ME T! A o Jek ‘ . S
- e SWORN BEFOREME THIS.Sy ORSGIONY 200 o om
Mr. John Stard , T L. . L . %

- Eax: 920-7068

Ao 5

The Mackenzie, Valley
October 27, 2003 and considered some of the issues arisi
_proposal for early closure of the underground ‘workings at
The MVLWB.has a number of concerns with this proposa

- the closing of your und
- is pot’ appropriate. Ensuring access
- gection.of . the A&R plan is approved and implemented would allow

access to the site s
consideration.

. :if you have any question
(867) 669-0506 or email mviwbpermit@mviwb.com.

“Yours-sincerely, .

&)

“"Melody J. McLeo

“Chair -

Copied to:

Land and ‘Water Board (MVLWB) met on
ng from the company's .
the Miramar Con Mine.
| and is of the view that
erground works in the sbsence of an approved A&R plan :
1o the underground until the underground
inspectors

o that the envirqnmental_imp‘licatiops’are given due

s, qpﬁtact Latisha Heilman Regulatory Officer, at

BT

S

Ed Hornby, South Mackenzié District, DIAND, Yellowknife
David Milburn, Water Resources Division, DIAND .
T LA leman Ramilatare Officer. MVLWB

T R L SRR
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P.Q. 30X 580, YELLOWKINIFE, NT X1A 2N4
TELEPHONE: (867) 920-6653 = FAX: (867) 920-5649

WVEBSITE: city.yellouwlmifemtem—————
RECEIVED ' 0
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e Pnovidaes &7]  pemece
November 7, 2003 S RONENTAL MPACT
REVIEW BOARD

Mackenzie Valley Envirommental Tmpact Review Board
Box 935 .
Yellowknife NT X1a 2N7

Attn: Mr. verm Christensen, Executive Director

Deaxr Mx. Christensen:

Re: Mirgmar Con Abandonment and Restoration Plan

At the City Couneil meeting held om October 27, 2003 =z
resolution regarding the Miramar Con Abandomment and Restoration
Plan was passed. It is a lengthy xresolution and I have attached

a copy for your perusal.

The crux of the resolurion is that the City of VYellowknife is
exercising its authority Section 126(2) (c) and Section 126(4) of
the Mackenzie Valley Resource Maznagement act. In accordance
with these sections, the City 1s requesting the Mackenzie valley
Impact Review Board te conduct an environmental assessment of
the Miramar Con Abandonment and Res toration Plan.

‘Yours sincerely,

THIS IS EXHIBIT

Gordon Van Tlgnem TO THE AFFIDAVIT OF.Lcx Sl e
. 2l el 4
Mayor .~ _ c\sivoam BEFOR'E.EJ/IE TH[S or-'_al.ﬂ_ulig. 2003

. , : . ez ?
- Distribution List AGC ISSTONER FOR OATHS IN OR MOTARY PUBLIC
IN OR FOR THE NORTHWEST TERRITORIES.

THE CITY OF YELLOWKNIFE
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Mackenzie Valley Land & Water Board

Box 2130 .

Yellowknife NT ZX1a 2P6

Attn: Mr. Bob Wooley, Executive Director

Miramar Con Mine Ltd
Box 2000

Yellowknife NT X1 2M1
. Attn: Mr. Brian Labodie

Yellowknives Dene First Naztlom
Box 2514

Yellowknife NT X1A 2P8

Attn: Curtls Coleman

Hon. Jdake Qotes

MLA, YR Centras

PO Hox 13320

vellowknife NT X1A 218

Hon. Joe Handley

MLA, Weledeh

PO Box 1320

Yellowknife NT Xla 219

Bill Eraden

MLA, Great Slave

PO Box 1320

Yellowknife NT X1A ZL3

Brendan Bell
MLA, Yellowknife South
PQ Box 1320
Yellowknife NT &1A. 2LS
Sandy Lee
MLA, Range Lake
PO BRax 1320
vellowknife NT X1A 2LS
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Hon. Tomy wWhitford
MLA, Kam Lake

PO Box 1320
Yellowknife NT X1a 2139

Charles Dent

MLA, Frame Lake

PO ‘Rox 1320
Yellowknife NT? X1z 218

Hon. Ethel Blondin-aAndrew

Member of Parlisment, Westerm Arcatic
Suite 102, 5102 50 Avenue
Yellowknifa NT' X1A 3S8

Hon. Vince Steen _
Minister of Municipal and Community Affairs
Gaverament of the NWT

PO Box 1320

Yellowknife NT X1a 2L9

Indian Affairs and Northern Development

Box 1500
Yellowknife NT X1A 2R3
Attnm: Bob Overvold. Regional Director

Hon. Robert Nanlt .
Minister of Indian Affairs and Northern Development

‘Perrassee de la Chandiere
10 willington Street, North Tower
Octawa ON  K1a OH4
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That the following resoliubicon be presented for comsideration:

WHRREAS sgignificant publis concerns have heen expresaed to the
City by mnine workers, regidemts of Con and Rycon trailer
paxkg, Yellowknifa Mewmbers of the Leglslative Assembly, the
City of Yellowknife 'Rarlkage Committee and others over the
claopura of Miramar Con Mine;

WHEREAS Miramsy Con zubmitted am Abandonment and Restoxation
Plan to the Mackenzie Valley Tand 2nd Water Board in 2pril
2003;

WHEREAS there 1l comsidersmble ununcertainty and urgency over the
Abnandonment and Rastoration Plamn due to the following factors;

s the Plan ip conceptual in nature,

= the ?lan har not been approved by a profegsiopal englneer,

e +there ig the potemtial that the ¥ellowknife landfill <ould
bs nsed Ffor the disposal of buildings, infrastructure, =nd
hydrodcarbon contawminated soils,

¢ there could be up to three “degignated hazardous waste
sites” remaining on the sunface lease within the boundaries
of the City of Yellowknlfe,

» thera has been no mydtematic asBegsment of the heritage
potential of the buildings om site,

» the Plan callz f£for the demolitlon of gtrudtures in the
immediste Future that may hinder aceesz to wunderground
workings and eliminate the powsibility of heritage sites,

a there ara mo plang ocutlinad Ffor loag-term monitoring and.
ingpection, and .

o the pite is to be remediated to ap “industrial” or
wrocreatiopal” standazd, at bast:

WHEREAR the Clty of Yellowkmife is cuxrently engaged inm a
reriew of itp General Plan that will cover the Con Mine slte
and indlicate preferrsd land uses (slated for completion in
early 2004) ingclnding possible residential and haritage

ralated pot ent:‘r.afi\‘;

WHEREAS the City of Yellowknife is of the ocpinion that the
clogure of Con Mina and the proposed abandonment aand
Heptoration Plan dated March 2003 migbt have the potential for
significant sdverse envirommental and socio-aconomic effects
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THEREFORE BE IT REJOLVED THAT the City of Yellowknifa is of
the wiew +that tha following pxinciples be applied to the
clogure of Con Mine and its abandomment and restoration:

» that there e a rTigorous, trensparent .and publicly
accagnible procegs Ffor the zmview =zand approval of the
dbendonment and Reshoratiom Plan dated March 2003,

» that no matariale from the mine sitae be deposited in the
Yellowknife landfill without prior approval of the c:.ty of
Yellowknife, .

s  that the mine gite be remediated ro a atandard consgigtent
with propoged land uses to be outlined and mapped in the
city of ¥allowknife Gemerml Flan review (to be complated in
eaxly 2004) which will take ixmko corsideration the currzeat
conditlion of the aite,

* that Jlocal employment and contracting be maxmimized durlng
abandonment and restoraticm, and that the ounrrent workforce
be ralied upcn to the fullegt posagible extent,

s ‘that <the heritage wvalue of the site, Jacluding aay
bulldings, be systematically assessed and protacted for the
Futurae bepefit of the community, and

s that the dJdity not asfdume anwy envirommental liability or
direct costs aBsociated with abandonment, clogure or leng—
term monitoring; . ,

BE IT FURTHER RESOLVED THAT the City Council of Yellowknife
chooges to exercise its anthority as a local govermment under
8. 126(2){c) and 128(4) of the Mackenzie Valley Iesource
Management Act and refers the dbandonment and Restoration Plan
for the Miramar Con mine to the Mackenzie Valley Environmental
Impact Reviesw RBoard for an envirzonmental asgessment fto engure
a rigowous, timely, transparemt and publicly accessible

procesgs; and

BE IT FURTHER RESOLVED THAT the Mayor of Y¥Yellowkrnife send a
gopy of this motion in a timely Ffaghion to the Nsckenzie
Valley Land and Water Board, the - Mackenzie Valley
Environmental Impact Roview Bosrd,., Niramar M:.n:ng Corporation,
the Yellowknives Dene First Nation, Yellowknife MIA’s, the MP
for the Wastern  &rcric, Y*he Mipister of Municipal and
Cammunity Affairs, and the Ninister of Indian Affalrs and
Northern Development, to ensure that there iz the appropriate
follow-up action taken on thiz referral of the Abandonment and
Regtoration Plan for the Comn mine to an environmental

aggegsment .



' northern

-ecember 5, 2063

lowknife, NWT

rately $63,258
vance of $2,302..
December 5, 2003

r

Alowknife, NWT
mately $68,406
wance of $2;302.
December 5, 2003
an Resources,

5, Government of

tre Square Tower,
shone: (867) 920~

T R

arly

Noriwe

3
Terdiofizs .

" When referring™Yo this 053] reference
sag0072. . SORGL
proposals must be received at the above address not later
than: oo -

A:00 p.m.,.local time, December 15, 2003.

Lowest or any proposa! not necessarily at cepted.

Notics of Hearing for the

The Mackénzle_Va!léy.Environmenml Impact Review Board
. (MVEIRB) has réceived a referral to environmental assessment
from the City éf Yellowknife wnder subsection 126-(4) of the
Mackenzie Valley Resource Management Act (MVRMA). The
activity referred to the MVEIRB is the Miramar Con Mine
abandonment and reclamation process.
TAKE NOTICE that the MVEIRB has decided to hold.a hearing,
to be conducted by way of written submissions, pursuant.to
cection 34 of the MVRMA, to address two questions related 0.
the City of Yellowknife's referral. The questions-are: ~

1. Does the Miramar Con Mine abandonment and restoration

2. Do any of the, conditions set out in .pai‘agrnphs () to () of -
subsection 126 (4) ef the MYRMA apply to the City of
Yellowknife's referral? . .

Parties interested in participating in this written hearing should

give notice of heir.intention to thie MYEIRB by 5:00

December 8,2003. . .- : e

: s

e wwwanveirbatea T L MackgnzzValey |

"} Bex 938 Yellowknife, NT XIA 2N7

L Fer. .5 :
Written siibfissions from interested parties are due tothe
C

MVEIRB offices by 5:00 PM, December 12,2003.

¢he MYEIRB by 5:00 PM, December 19,2003,
The MVEIRB detisions and reasons for those decisions will
follow.  *7 .. . o .

For more ipfphnaﬁdp please contact:

Roland Se'.r'njéﬁm;é;Communicadons Officer
" MackéifgVslley Eriironmentsl impace Review Board *

£ o

. 300.5163 50t Ave (3nd Floor,Scotia Centre) '

. Tel:867-766:705) Fasc 867-766-7074
“. Ermail: rseha]appvs@mveirbm.ca :

City.of Yellowknife Referral -
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_ solicitor forhe Ad v
whose address for'séivice is:

e LAWSON LUNBELL

e Barristers & Selieitors.

. 4908 - 49» Street, P.O. Box 818
- : Yellowknife, NT X1A 2N6

(867) 669-5523
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“As and Wy~ ~ Registration
Equipment, Material and Services
The Village- of Fort Simpson may wish to rent
- equipment, purchasg material or obtain sevices,
during 2004 on an “as and when” required basis,
and is presently compiling equipment, material
.and services registration fist."The following. equip-

ment, material and services may be required:
Dump trucks, water trucks, backhoes, excavators,
loaders, dozers, packers, graders, sand, pit run
,granular, crush granular, 318 and under granular,
rical “Services,. plumbing: Services, painting,
r riiscéliahzous equipment or

- carpentry, and,
“gervices.
-Equipment, Material and Seivice Tists ‘and Tates
_must be registered in accordance with and on the

dbcumentation available at the office of the Village

of Fort Simpson, P.O. Box 438, Fort Simpson, NT,
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Yilage of Fopt Simpson,. ' "
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Mackenzie Valley Environmental Impact Review Board
P.O. Box 938

5102 — 50" Ave.

Yellowknife NT

X1A 2M1

Dear Sirs/Mesdames: ‘
Re: Miramar Con Mine Abandonment and Restoration Plan — Referral by City
of Yellowknife pursuant to section 126 of the Muackenzie Valley Resource
Management Act

The City of Yellowknife makes the following submissions respecting the two questions
you have raised in regard to the City’s referral of the Miramar Con Mine Abandonment
and Restoration Plan to the Mackenzie Valley Environmental Impact Review Board (the
“MVEIRB”) for environmental assessment pursuant to section 126 of the Mackenzie
Valley Resource Management Act S.C. 1998 c. 25 (the “MVRMA™).

Question #1: Does the Miramar .Con Mine Abandonment and Restoration Plan
constitute a “development” under the MVRMA?

The Abandonment and Restoration Plan (the “Restoration Plan”) was submitted by
Miramar Con Mine Ltdsi{(*Miramar™) to the Mackenzie Valley Land and Water Board
(“MVLWB™) on March 14, 2003 as its final abandonment and restoration plan under the
terms of licence no. N11.2-0040, a licence issued to Miramar pursuant to the provisions
of the Northwest Territories Waters Act S.C. 1992 c. 39 and dated July 30™, 2000 (the
“Water Licence”).

Miramar submitted the Restoration Plan to the MYLWB pursuant to the provisions of
Part H of the Water Licence which provides that any abandonment and restoration plan
must be approved by the MVLWB. The purpose of the Restoration Plan is to provide for
the decommissioning and abandonment of the Con Gold Mine and the reclamation of the

mine site. . .
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Under section 111 of Part 5 of the MVRMA “development” is defined as follows:

“development” means any undertaking or any part of an undertaking that is
carried out on land or water and, except where the context otherwise indicates,
wholly within the Mackenzie Valley, and includes measures carried out by a
department or agency of government leading to the establishment of a national

. park subject to the National Parks Act and an acquisition of lands pursuant to
the Historic Sites and Monuments Act

“Mackenzie Valley’ is defined in section 2 of the MVRMA as follows:

“Mackenzie Vaﬂey’ means that part of the Northwest Territories bounded on

the South by the 60 parallel of latitude, on the West by the Yukon Temtory, on

the North by the Inuvialnit settlement region, as defined in the agreement given

affect by the Western drctic (Tnuvialuit) Claims Settlement Act and on the East

‘side by the Nunavut settlement area as defined in the Nunavur Land Claims

Agreement Act but does not include Wood Buffalo National Park.
The Con Mine is therefore located in the Mackenzie Valley for the purposes of the
MVRMA. .The issue then becomes whether the Restoration Plan is an “undertaking” for

the purposes of section 111 of the MVRMA.

The Mackenzie Valley Environmental Impact Review Board Guidelines state (at page
27) in relation to the definition of “development”:

The meaning of an “undertaking” is very broad in the context of the MVRMA,
and includes any “physical work”, such as the construction of 2 building or
some other permanent structure, and an “activity”, such as a camp, a sampling
program, putting in a winter road, or cleaning up an abandoned mine site.

(Our emphasis)

The Guidelines also state (at page 26) that “a development proposal is an undertakmg on
land or water”.

These Guidelines were made by the MVEIRB pursuant to section 120 of the MVRMA
-which empowers the MMEIRB to establish guidelines for, inter alia “the determination
of the scope of developments by the Review Board™.

It is submitted that the work to be carried out on the Con Mine site as a part of the
Restoration Plan is clearly an “undertaking” that is carried out on land and water in the
Mackenzie Valley.© Even if the Con mining project in toto is regarded as the
‘“yndertaking” the Restoration Plan would clearly be a “part of the undertaking” for the
purposes of the definition of “development” in section 111.

This interpretation of “development” is reinforced by the terms of section 157.1 of the
MVRMA which provide:

157.1 Part 5 does not apply in respect of any licence, permit or other
authorization related to an undertaking that is the subject of a licence or permit
icaned hefore June 22. 1984, except a licence, permit or other authorization for
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Section 157.1 clearly implies that an abandonment or decommissioning of a project such
as a mine is an “undertaking” since any licence, permit or other authorization in respect
of such an abandonment is excepted from the provisions of section 157.1, which applies
to “any licence, permit or other authorization related to an undertaking...” (our
- emphasis). ' ‘ :
This interpretation of “development” is also consistent with the definition of “project” in
the Canadian Environmental Assessment Act S.C. 1992 c. 37. Under section 2(1) of that
Act “project” is defined to mean inter alia, “in relation to a physical work, any proposed
~ construction, operation, modification, decommissioning, abandonment or other
undertaking in relation to that physical work” (our emphasis).
In our view the Restoration Plan is clearly a proposal for a development under the terms
of the MVRMA and the reclamation work to be carried out pursuant to it is a
“development”. .
Question #2: Do any of the conditions set out in paragraphs (a) to (c) of subsection
126(4) of the MVRMA apply to the City of Y ellowknife’s referral?
The City submits that this question is too narrowly focused. The City’s position is that it
is entitled to refer the Restoration Plan to the MVEIRB for an environmental assessment
pursuant to paragraph 126(2)(c) without reference to the provisions of subsection 126(4).

The City will first address the applicability of subsection 126(2) alone, and then the
applicability of subsection 126(4). ' A

(2)  Subsection 126(2)

The City’s position is that the MVLWB is obliged to conduct a preliminary screening of
the Restoration Plan under s. 124. Therefore the City is entitled to refer the Restoration
Plan for an environmental assessment pursuant to paragraph 126(2)(c). Paragraph
126(2)(c) is a mandatory provision for the MIVEIRB, and as such the MVEIRB must
conduct an environmentah assessment following such a referral.

Paragraph 126(2)(c) provides:
(2) Notwithstanding any determination On a preliminary screening, the Review
Board shall conduct an environmental assessment of a proposal for a
development that is referred to it by:
(c) a local government, in the case of the development to be carried out
within its houndaries or a development that might, in its opinion, have an
adverse impact on the environment within its boundaries.

Under section 2 of the MVRMA “local government” is defined as follows:

“local government” means any local government established under the laws of
the Northwest Territories, including a city, town village, hamlet, charter
community or settlement, whether incorporated or not, and includes the
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territorial government acting in the place of a local government pursnant to
those laws. :

The City of Yellowknife is a “municipal corporation” and a “city” as defined in section 1
of the Cities, Towns and Villages Act RSN.W.T. 1988 c. C-8, and a “local government”
within the meaning of paragraph 126(2)(c) of the MVRMA. The geographic area of the
City is set out in the City of Yellowknife Conténuation Order RR.N.W.T. 1990 c. C-5.
The Con Mine site is located wholly within the boundaries of the City of Yellowknife.

The applicability of subsection 126(2) is triggered, inter alia, by the requirement for a

regulatory authority to conduct a preliminary screening under section 124 of the

MVRMA. The MVLWRB, as a regulatory authority under the MVRMA, is required to

conduct a preliminary screening of the Restoration Plan pursuant to the Preliminary
_Screening Requirement Regulations and Section 124. '

Section 124(1) of the MVRMA provides:

124. (1) Where, pursuant to any federal or territorial law specified in the
regulations made under paragraph 143(1)(b), an application is made to a
regulatory authority or designated regulatory agency for a licence, permit or
other authorization required for the carrying out of a development, the authority
or agency shall notify the Review Board 'in writing of the application and
conduct a preliminary screening of the proposal for the development, unless the
development is exempted from preliminary screening because

(a) its impact on the environment is declared to be insignificant by regulations
made under paragraph 143(1)(c); or

(b) an examination of the proposal is declared to be inappropriate for reasons of

national security by those regulations.

Under section'111 “reguliitory authority” is defined as follows:

“regulatory authority”, in relation to a development, means a body or person
responsible for issuing a licence, permit or other authorization required for the
development under any federal or territorial law, but does not include a
_ designated regulatory agency or a local government. .
The Preliminary Screeming Requirement Regulations are established pursuant to
paragraph 143(1)(b) of the MVRMA. Item 7 of Part 1 of Schedule 1 of the Preliminary
Screening Requirement Regulations lists subsection 60(1) of the MVRMA as a provision
of a federal statute that is subject to the Regulations.

Subsection 60(1) of Part 3 of the MVRMA. provides in respect of the Gwich’in and Sahtu
Land and Water Boards (which are now panels of the MVLWB):
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(1) A board established for a settlement area has jurisdiction in respect of all
uses of waters and deposits of waste in the settlement area for which a licence is

required under the Northwest Territories Waters Act and may .

(a) issue. amend, renew and cancel licences and approve the assignment
of licences, in accordance with that Act, and

(b) exercise any other power of the Northwest Territories Water Board
under that Act,

and, for those purposes, references in that Act to that Board shall be read as
references to the board established for the settlement area

Subsection 102(1) of Part IV of the MVRMA provides in regard to the MVLWB:

(1) The Board has jurisdiction in respect of all uses of land or waters or deposits
of waste in the Mackenzie Valley for which a permit is required under Part 3 or
a licence is required under the Northwest Territories Waters Act, and for that
purpose the Board has the powers and duties of a board established under Part 3,
other than powers under sections 78 and 79, as if a reference in that Part to a
settlement area were a reference to the Mackenzie Valley.

Section 1 of the Preliminarv Screening Requirement Regulations provides as follows:

For the purpose of subsection 124(1) of the Mackenzie Valley Resource
Management -ct, a regulatory authority or a designated regulatory agency that
receives an application for a licence, permit or other authorization required to
carry out a proposed development, under-a provision of a federal Act set out in
Part 1 of Schedule 1 or a provision of federal regulations set out in Part 2 of that

Schedule, shall conduct a preliminary screening of the proposed dcvelopment
) before the issuance of the licence, permit or authorization.

Column 4 of Part 1 of Schedule 1 of the Regulations lists various limitations in respect of
the various federal statutes listed in Part 1. Such limitations are excluded from the effect
of being listed in Schedule 1 and therefore are not subject to the requirement for a
preliminary screening under Section 1 of the Regulations” and section 124 of the
MVRMA. Among the limitations listed in Column 4 are a variety of approvals or
authorizations under vatious statutes. The limitations listed against subsection 60(1) of
the MVRMA exclude onlv the “cancellation, and approval of an assignment, of a water
licence”. No reference is made to the exclusion of an approval of an abandonment and
restoration plan under the terms of a water licence.

The power of approval under the Water Licence flows from the power to issue a licence

under the Northwest Territories Waters Act and therefore is the exercise of “any other
power” for the purposes of section 60 of the MVRMA.

Paragraph 15(1)(e) of the Northwest Territories Waters Act provides:

15(1) Subject to this Act and the regulations, the Board may include in a licence
any conditions that it comsiders appropriate, including, without limiting the
generality of the foregoing,
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“(e) conditions relating to any future closing or abandonment of the
appurtenant undertaking, '

The MVLWB has both the power and duty to either approve or reject an abandonment
and restoration plan submitted under Part H of the Water Licence. An “approval” under
the Water Licence clearly connotes an “authorization” as that term is used in the
MVRMA. In the Concise. Oxford English Dictionary (Thumb Index Edition) to
“authorize” is defined as to “give official permission for or approval to”. In Black's Law
Dictionary (Seventh Edition) “authorize” is defined as follows:

1. To give legal authoriry; to empower ... 2. To formally approve; to sanction... .

An authorization under the MVRMA can also be said to be a “decision making
responsibility” as that term was used in Friends of the Old Man River Society v. Canada
(Minister of Transport) [1992] 1 S.CR. 3 (8.C.C.). In that case, the Supreme Court
considered whether the requirement for a mimnisterial approval for a “work™ across a
“navigable water” under section 5 of the Navigable Waters Protection Act R.S.C. 1985 c.
N-22 was a “decision making responsibility” under the Environmental Assessment and
Review Process Guidelines Order SOR/84-467 which were then in force. A “decision
making responsibility” was a triggering mechanism under the Guidelines as the
application for a “licence, permit or authorization” is under section 124 of the MVRMA.
The Court held that the exercise of such a power of approval was a “decision making

responsibility”

The exercise of a power of approval under the Water Licence by the MVLWB, as a
discretionary regulatory authority, is similar in principle to the exercise of a power of
approval by the Minister under section 5 of the Navigable Waters Protection Act.

The MVLWB is clearly a regulatory authority under the terms of section 111 of the
MVRMA. The approval required from the MVLWB in respect of the Restoration Plan
under the terms of thewWater Licence is an “authorization,” which falls under the
Preliminary Screening Requirement Regulations and the Restoration Plan is a proposal
for a development, under the provisions of subsection 124(1).

The request to approve the Restoration Plan is an application for an “authorization” made

. pursuant to a federal law (section 60 of the MVRMA) “specified in the regulations made
under paragraph 143(1)(b)” (the Preliminary Screening Requirement Regulations) under
the terms of section 124 of the MVRMA.

The Restoration Plan is not exempted from preliminary screening pursuant to terms of
the Preliminary Screening Requirement Regulations themselves, or pursuant to the
Exemption List Regulations made under paragraph 143(1)(c). Nor is it exempted as a
matter of national security. Therefore the MV LWB is obliged to conduct a preliminary
nAmaanine ndor onheactinn 12401 nf the MVR MA..
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Since the MVLWB is obliged to conduct a preliminary screening of the Restoration Plan,
the City has the power to refer the Restoration Plan to the MVEIRB for an environmental
assessment. Subsection 126(2) clearly contemplates that a local government such as the
City of Yellowknife can refer developments that require a preliminary screening to the
MVEIRB for an environmental assessment given that subsection 126(2) applies
“notwithstanding any determination on a preliminary screening”.

Under paragraph 126(2)(c) there are two grounds upon which the City may refer a
development for an environmental assessment. The first ground is that the development
is within the boundaries of the City. As the Con Mine is within the City’s boundaries
the City has the right to refer the Restoration Plan to the MVEIRB. The second ground
is that the development “might, in its opinion, have an adverse impact on the
environment within its boundaries”. This ground is also satisfied as the City has serious
concerns with regard to the significant adverse impact of the development on the
environment in the City. The referral could therefore proceed on either of the two
grounds.

The Con Mine has been in operation since the late 1930°s and that the ore body has a
high concentration of arsenic. The mine was operated for a long period when
environmental standards and protection in Canada were rudimentary or non-existent.
The ore itself was treated with cyanide during that period. There are serious issues
respecting arsenic and cyanide contamination and environmental remediation which are
of concern to the City and the people of Yellowknife and which may have a significant
adverse impact on the environment in the City.

The City’s counsel in this matter has been advised by a representative of the MVLWB
that in their view they are not required to conduct a preliminary screening of the
Restoration Plan under the provisions of section 124 of the MVRMA prior to approving
an abandonment and restoration plan for the Con Mine under the Water Licence, and it is
not their intention to do so. Despite this, the MVLWB has established a working group
called the Miramar Con Mine Abandonment & Restoration Working Group under terms-
of reference dated July 14%, 2003 consisting of representatives of federal and territorial
government departments, the City, the Metis Nation and the Yellowknives Dene among
others. The Working Group is chaired by a representative of MVLWB and its mandate is
to provide a “forum for the discussion of technical matters related to the Final
Abandonment and Restoration Plan” and to provide recommendations to the MVLWB.

Notwithstanding the stated position of the MVLWB that they have not and will not
conduct a preliminary screening in this matter, it is the City’s position that the MVLWB
is already effectively conducting a preliminary screening, of which the review by the
Working Group is an element. However, from the MVLWB’s position it appears clear
" that they do not intend to report to the MVEIRB as they are required to do under
aherrtion 125(2) nf the MVRMA upon the conclusion of their review of the Restoration
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Restoration Plan (or some variant of it) without following the provisions of sections 124
and 125.

Under subsection 126(2) the City may refer a development for an environmental
assessment “notwithstanding any determination on a preliminary screening”. In the
City’s view, it may refer a development for which a preliminary screening must be
conducted to the MVEIRB for an environmental assessment at any time, whether or nota
preliminary screening has been concluded. However, even if, generally, a preliminary
screening must be concluded under paragraph 125(2)(a) before the City may refer a
matter under subsection 126(2) for an environmental assessment, such a requirement
does not apply in this case, where the MVLWB have indicated they are not conducting
and will not conclude a preliminary screening under the terms of the MVRMA.

The intent of subsection 126(2) is to give regulatory authorities, the Gwich’in and Sahtu
First Nations and local governments the opportunity to refer certain developments to
MVEIRB for environmental assessment to provide an avenue for them to raise
environmental concerns relating to such developments. This policy would be frusirated
if the MVLWB could prevent such a referral simmply by refusing to conduct or complete a
preliminary screening. '

(b)  Subsection 126(4)

Subsection 126(4) provides that: -
(4) Subsections (2) and (3) apply in respect of a development for which no
preliminary screening is conducted by reason that:

(a) a licence, permit or other authorization is required for the carrying out
of a development under a federal or territorial law other than one specified in
regulations made under paragraph 143 (1)(b),

(b) the development is'exempted' under regulations made under paragraph
143(1)(c), or

(c) the impact of the development is found to be manifestly insignificant
pursuant to paragraph 124(2)(a),

but, in the cases referred to in paragraphs (b) and. (c) the Review Board may
only conduct an environmental assessment on 1t own motion if, in its opinion,
the development involves issues of special environmental concem.

Under paragraph 126(4)(a) a local government such as the City of Yellowknife may
require an environmental assessment to be conducted by the MVEIRB for developments
for which no preliminary screening is required because licences, permits or
authorizations are required under federal or territorial laws which are not listed in the
Preliminary Screening Requirement Regulations. The City may also refer a development
for environmental assessment if it is listed in the Exemption List Regulations.

Thao D actaratinn Plan daes not annear to represent a development which-is listed in the
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. Paragraph 126(4)(c) is also not applicable as the development is not being carried out by
the federal or territorial govemnment or by the Gwich’in or Sahtu First Nations. In any
event, as we have set out above, the impact of the Restoration Plan is clearlly not
~ “manifestly insignificant”. o

As we stated above, our view is that the approval of the Restoration Plan under theterms
of the Water Licence is an authorization under a federal statute (s.60 of the MYRMA)
which is listed in the Preliminary Screening Requirement Regulations, and therefore
paragraph 126(4)(a) has no application. Instead the Restoration Plan may be referred by
the City pursuant fo subsection 126(2) alone. ,

However, even if it were determined that the approval does not fall under the Preliminary
Screening Requirement Regulatiorns (and therefore subsection 126(2) does not apply of
itself) our view is that the approval remains an authorization under a federal law, even if
it is not included in the Preliminary Screening Requirement Regulations, and therefore
paragraph 126(4)(a) applies. , v

The approval of the Restoration Plan is clearly an authorization under the terms of the
Northwest Territories Waters Act or Part IV of the MVRMA, or both, even if these
statutes (or relevant provisions of them) are not listed in the Preliminary Screening.
Requirement Regulations. '

SUMMARY

It is the City’s position that:
(a) The reclamation work which is proposed under the Restoration Plan is a

“development” under the terms of the MVRMA and the Restoration Plan
is a proposal for a development.

(b) - The City has the power to refer the Restoration Plan to the MVEIRB for
an environmental assessment. The approval of the Restoration Plan is an
“authorization” which falls under the Preliminary Screening Requirement
Regulations and is therefore subject to a referral under subsection 126(2)
by the City. However, in the event the approval is not an authorization
which falls under a federal law listed in the Preliminary Screening
Requirement Regulations, it is still an “‘authorization” under a federal law
for the purposes of the MVRMA and therefore the City may refer the
matter to the MVEIRB for environmental assessment under paragraph
126(4)(a) of the MVRMA. A

() The MVLWB is obliged to conduct a preliminary screening of the
Restoration Plan as a proposal for a development under subsection 124(1)
of the MVRMA and to report to the MVEIRB whether in its opinion the
vanlamatinn ta he Aone nursuant to the Restoration Plan, as a development

W



OFFICE OF THE MAYOR

Page 10

significant adverse impact on air, water or renewable resources or might
be a case of public concern” pursuant to subsection 125(2) of the

MVRMA.

As we have set out above, the City has the power to refer the Restoration Plan to the
MVEIRB for environmental assessment. We are confident that an environmental
assessment based on the City’s referral will proceed. However, in the event it does not,
the City respectfully requests that the MVEIRB exercise its power under subsection
126(3) of the MVRMA to conduct an environmental assessment on its own motion. This
will ensure that the concerns of the City and its citizens are addressed with regard to the

Restoration Plan.
Yours Sincerely, .
’ F

Gordon Van Tighem
Mayor :
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Our File: 97-3141
Date: December 19, 2003
BY EMAIL
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Attention: Kimberley Cliffe-Phillips

Dear Sirs/Mesdames:

Re: Miramar Con Mine Abandonment and Restoration Plan - Referral by the City of
Yellowknife pursuant to section 126 of the Mackenzie Valley Resource

Management Act

We are the legal counsel for Miramar Con Mine Ltd. (*Miramar”) and are making this reply on
Miramar's behalf in response to the Notice of Hearing issued by the Mackenzie Valley
Environmental Impact Review Board (*MVEIRB”). We have reviewed the response made by the
City of Yellowknife dated December 11, 2003 respecting the two questions raised by the

MVEIRB. Our reply is outlined below.
BACKGROUND

Miramar submitted its Abandonment and Restoration Plan ("A&R Plan”) to the Mackenzie Valley
Land and Water Board (:fMVLWB") on March 14, 2003 pursuant to Part H of Water Licence No.
N1L2-0040 dated July 30, 2000 (“Water Licence™). Part H section 1 of the Water Licence states

that:
“The Licensee shall submit an Abandonment and Restoration Plan that is satisfactory to the Board..."”.
The requirement to submit the A&R Plan is a condition of the Water Licence and is nota

separate statutory requirement under the Mackenzie Valley Resource Management Act
(*MVRMA") or the Northwest Territories Waters Act ("NTWA"),
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The City of Yellowknife has made a referral to the MVEIRB pursuant to subsection 126 (2) and -
126 (4) of the MVRMA requesting an environmental assessment of the A&R Plan.

CONDITIONS NECESSARY TO TRIGGER AN ENVIRONMENTAL ASSESSMENT

Having received a referral from the City of Yellowknife under subsections 126 (2) and (4) of the
MVRMA, the MVEIRB must conduct an environmental assessment of the A&R Plan only if all of
the following three conditions are met:

1. The A&R Plan must be a “proposal” for a “development” within the Mackenzie
Valley;

2. The submittal of the A&R Plan to the MVLWB must be an “application for a
licence, permit or other authorization” to carry out the development; and

3. Either of the following:

(@) The submittal of the A&R Plan must be pursuant to a federal or territorial
law specified in the Preliminary Screening Requirement Regulations and
the MVLWB must have conducted a preliminary screening and made its
determination; or

(b) No preliminary screening is conducted by reason that a licence, permit or
other authorization is required for the carrying out of the A&R Plan under
a federal or territorial law other than one specified in the Preliminary
Screening Requirement Regulations.

"MIRAMAR’S POSITION

The necessary conditions to trigger an environmmental assessment are not met. The MVEIRB is
not required to conduct an environmental assessment under the MVRMA in response to the City

of Yellowknife's referral. :

Question #1: Does the'Miramar Con Mine Abandonment and Restoration Plan constitute
a “development” under the MVRMA?

Development is defined in section 111 of the MVRMA:

*development’ means any undertaking, or any part of an undertaking, that is carried out on land or water
and, except where the context otherwise indicates, wholly within the Mackenzie Valley..."

When considering whether the A&R Plan is an “undertaking” that is carried out on land or water
within the Mackenzie Valley, it is important to distinguish between the act of submitting the AR
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Plan for Board review and the activities of aband onment and reclamation. Miramar has
authority pursuant to the Water Licence already to undertake abandonment and reclamation
activities. To construe the fulfilment of Licence Condition H1 as a proposal for a development
is to take that condition out of proper context in relation to the Water Licence and the MVRMA.

In the context of the MVRMA, the purpose of environmental impact assessment is to ensure that
the environmental impact of any proposed development is undertaken before the development
proceeds. This purpose is confirmed by the Northwest Territories Court of Appeal inNorth
Amercian Tungsten Corp. Ltd. v. Mackenzie Valley Land and Water Board.

“The MVRMA explicitly recognizes the need to undertake and complete environmental
assessments early in the development process”’

The Federal Court of Appeal had similar comme nts in the Tsawwassen Indian Band (Council)
case when considering the application of the Canadian Environmental Assessment Actto a

subsequent phase of an existing project:

_“Once a project is approved and construction is legally begun, that approval cannot be legally reopened.
This does not mean that responsible authorities are not allowed to supervise projects after construction
bagins and even after the work is completed. They do. They must ensure that any conditions of approval
are met and that mitigating measures are instituted. The definition of "project” in the Act, however, makes it
clear that environmental assessments must be done only of proposed construction which is still in the

planning stages.”™

The abandonment and restoration of the Con Mine is an integral part of an ongoing mining
operation and not a new “proposed” undertaking. The operation of the Con Mine, including its
abandonment and restoration, was approved at the time the Water Licence was issued and
should not now be subject to further full scale environmentai review. The grandfathering of
existing licences is upheld in the North American Tungsten case as foliows:

“However, both the Comprehensive Agreements and the MVRMA also clearly recognise that a full
scale environmental review will not be appropriate in respect of certain existing permits, projects

and licences™ AR

S

'North American Tungsten Corp. Ltd. v. Mackenzie Valley Land and Water Board, [2003] 2 F.C. 288,

(N.T.C.A) at para. 35.
2 Tsawwassen Indian Band (Council) v. Canada (Minister of Finance) (2001), 37 C.E.L.R. (N.S.) 182.

(F.C.A.), at para. 11.
3 North American Tungsten Corp. Lid. v. Mackenzie Valley Land and Water Board, [2003] 2 F.C, 288,

(N.T.C.A) at para.24
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The definition of “project” under the Canadian Environmental Assessment Act (“CEAA")
provides a useful comparison. Abandonment falls within the scope of a project requiring
environmental assessment under the CEAA. The definition of “project” under the CEAA
includes, in relation to a physical work such as a mine, any abandonment in relation to that
physical work. Abandonment and restoration would be considered part of the mine project and
the environmental impact of the abandonment and restoration would be assessed as part of the
overall assessment of the mine in the first instance. Abandonment and restoration would not be
considered a new project and would not be subject to review at a later time when abandonment

and restoration was to be implermented.

Under the NTWA, abandenment and restoration of a mine is clearly a consideration at the initial
issuance of the water licence. As part of that consideration, the security required is tied to the
likely cost of abandonment and restoration of the mine. In the case of the Con Mine, Miramar is
required to post and maintain a security deposit in the amount of $9 Million pursuant to Part B
section 2 of the Water Licence. The amount of the security required reflects the annual
estimates of current mine liability that Miramar is required to provide to the MVLWB annually
pursuant to Part H section 2 of the Water Licence.

Further, the A&R Plan does not constitute a proposal for a development within the context of
sections 124 or 126 of the MVRMA.

(a) Is the submittal of the A&R Plan an application for a licence, permit or other
authorization under the MVRMA?

The submittal of the AR Plan to the MVLLWB is not an application for a licence, permit or other
authorization to carry out the development. The Water Licence requires that a plan satisfactory
to the Water Board be filed and that, if not approved, a revised plan be filed.

Although the MVLWB must approve the plan, Miramar is not required to obtain a "permit,
licence or other autharization” before any abandonment and restoration activities can proceed.
In fact, condition 4 of Part H of the Water Licence requires Miramar to carry out progressive
reclamation of areas that are abandoned prior to closure of operations. Abandonment and
restoration are an ongoitlg activity and many such activities have been undertaken at the Con
Mine even though the MVLWB has not yet approved the final A&R Plan.

Examples of progressive reclamation activities that have been undertaken at the Con Mine
include: asbestos removal and disposal, building demolition, scrap disposal, assorted

contouring and reseeding.

According to E. A. Driedger, a basic rule of statutory interpretation is that the meaning of a word
is influenced by the words with which it is associated.
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“One ordinary principle of language is that the meaning of a word is influenced by the words with which itis

associated™
This principle was followed in R. v. Twoyoungmenh:

““When general and specific words are associated together, and where they are capable of
analogous.meaning, the general words should be restricted to their more specific analogous
meaning, noscitur a saciis, except where doing so would be contrary to the clear intention of the

statute as a whole™

The further rule, sjusdem generis, states that if a list of specific words is followed by a more
general word, the meaning of the general word is narrowed to correspond to the meaning of the

more specific words. This principle is explained by Driedger:

“The rule, as stated by Lord Halsbury in Thames & Mersey Marine Insurance Co. v. Hamifton,

Fraser & Co." is ‘that general words may be restricted to the same genus as the specific words that

precede them™®

The use of the word “or other” i'n front of the more general word, has been held by the courts to
narrow the meaning of the more general word to reflect the meaning of the words that

immediately precede it.”

In this case, the more specific words, “permit” and “licence” are followed by the more general
word “authorization”. Authorization, then, will be read to mean an authorization similar in nature

to a licence or permit.
Black’s Law Dictionary, 5% Edition, defines *permit” to be:

“any document which grants a person the right to do something. A license or grant of authority to
do a thing.” . .

Black’s-Law Dictionary, 5™ Edition, defines “licence” to be:

* the permission by gi€ompetent authority to do an act which, without such permission, would be

illegal.” Y

Both of these terms denote a document granting permission by a regulatory authority as
required under statutory authority before a person can proceed with a certain activity. The

* Construction of Statutes, Elmer A. Driedger, Q.C., B.A., LL.B., LLD., 2™ Edition, 1983 at page 106

5(1979), 1010 D.L.R. (3d) 598, at p. 608
8 construction of Statutes, Elmer A. Driedger, Q.C., B.A,, LLB, LLD., 2nd Edition, 1983 at page 111

7 Jerome v. Swift Current, (1960), 22 D.L.R. (2™) 190
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NTWA does not require Miramar to obtain a further authorization beyond its Water Licence to
conduct abandonment and restoration activities. As noted earlier, Miramar is obllged to carry
" out progressive rec:lamatlon

The requirement of Condition H1 of the Water Licence that Miramar submit the A&R Plan to the
MVLWB for approval does not put in question the approval of the activity. The question is not
one of authorization (i.e. whether to allow abandonment and restoration), but one of
implementation (i.e. how to implement abandonment and restoration).

For these reasons, the submittal of the A&R Plan to the MVLWB is not an application for a
licence, permit or other authorization to carry out the abandonment and restoration activities at

the Con Mine.

(b) Is the submittal of the A&R Plan pursuant to a federal or territorial law specified in
the Preliminary Screening Requirement Regulation?

The submittal of the A&R Plan must be pursuant to a federal or territorial law specified in the
Preliminary Screening Requirement Regulations and the MVLWB must have conducted a
preliminary screening and made its determination. The Preliminary Screening Requirement
Regulations identifies which permits, licences and other authorizations will trigger the
requirement for a preliminary screening by the regulatory authority. Under the NTWA, only the
issuance, the renewal or the amendment of a licence triggers a preliminary assessment. None
of these apply to this situation. '

Section 15 of the NTWA which provides the MVLWB with the jurisdiction to include conditions in
a licence, is not listed in the Preliminary Screening Requirement Regulations. Under MVRMA,
Section 60(1) is listed in the Preliminary Screening Requirement Regulations.

Section 60 (1) of the MVRMA reads:

A board established for a settiement area has jurisdiction in respect of all uses of waters and
deposits of waste in the settlement area for which a licence is required under the Northwest
Territories Waters Astand may

- 7
(a} issue, amend, renew and cancel licences and approve the assignment of licences, in
accordance with that Act, and

(b) exercise any other power of the Northwest Territories Water Board under that Act,

and, for those purposes, references in that Act to that Board shall be read as references to the
board established for the settlement area.”
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The exercise of any power by the MVLWB ( ie in this case, the discretion to approve the A&R
Plan) is not a “permit, licence or other authorization” that triggers the requirement for a
preliminary screening under the MVRMA.

Question #2: Do any of the conditions set out in paragraphs (a) to (c) of subsection
126(4) of the MVRMA apply to the City of Yellowknife’s referral?

None of the conditions set out in paragraphs (a) to (c) of subsection 126(4) of the MVRMA apply
to the City of Yellowknife's referral. :

Since the City of Yellowknife has also discussed subsection 126 (2) of the MVRMA, we have
responded briefly below.
(a) Subsection 126(2)

The City is not entitled to refer the A&R Plan to the MVEIRB for an environmental assessment
pursuant to subsection 126(2) of the MVRMA for the following reasons, discussed in detail

above:-

1. The A&R Plan is not a proposal for a development.

2. The submittal of the A&R Plan to the MVLWB is not an application for a permit,
licence or other authorization required for the carrying out of the A&R Plan and
therefore, the MVLWB is not required to conduct a preliminary screening.

3. A preliminary screening has not been completed for the A&R Plan and there has
’ been no determination on a preliminary screening.

(b) Subsection 126(4)

The City is not entitled to refer the A&R Plan to the MVEIRB for an environmental assessment
pursuant o subsection 126(4) of the MVRMA.

The City may refer a proposal for a development to the MVEIRB under subsection 126(4) if the
reason that a preliminary sgreening was not conducted for the proposal is any of the following:

(a) A licence, permit or other authorization is required for the carrying out of the
development under a federal or territorial law other than one listed in the

Preliminary Screening Requirement Regulations;
(b) the development is exempted under the Exemption List Regulations; or

(c) the impact of the development is found to be manifestly insignificant pursuant to
paragraph 124 (2) (a) of the MVRMA.
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None of these reasons apply in this case. No licence, permit or other authorization is required
for the carrying out of the A&R Plan under either the Preliminary Screening Requirement
Regulations or any other federal or territorial law. An abandonment and restoration plan is not
listed in the Exemption List Regulations. Paragraph 124 (2) (a) only applies where the
development is being proposed by a government authority which is not applicable in this case.

Summary

1. The A&R Plan is not a “proposal” for a "development” under the terms of the MVRMA.

2. The submittal of the A&R Plan to the MVVLWE is not an “application for a licence, permit
or other authorization” to carry out the A&R Plan and, therefore, the MVLWB is not

required to conduct a preliminary screening for the A&R Plan.

3. The submittal of the A&R Plan o the MVLWB is not an application for a licence, permit
or -other authorization which is listed in the Preliminary Screening Requirements
Regulation and, therefore, the. MVLWB is not required to conduct a preliminary
screening for the A&R Plan.

4, No licence, permit or other authorization is required for the carmrying out of the A&R Plan
under either the Preliminary Screening Requirement Regulations or any other federal or
“territorial law.

In conclusion, it is Miramar's position that the City does not have the power to refer the A&R
Plan to the MVEIRB for an environmental assessment under either subsection 126 (2) or 126
(4) of the MVRMA as the A&R Plan is not a matter that is properly subject to assessment under
the MVRMA.

Yours truly,

Bull, Housser & Tupper

Shelle)_' O'Céllaghan

socfikn/1165189.02

Copyto John Stard
Brian Labadie
David Long
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BY HAND

Mackenzie Valley Environmental Impact Review Board

P.O. Box 938
5102 —50® Ave.
Yellowknife, NT
X1A 2M1

Dear Sirs/Mesdames:

Miramar Con Mine Abandonment and Restoration Plan — Referral by City
of Yellowknife pursnant to section 126 of the Mackenzie Valley Resources

Management Act

Re:

We are counsel for the City of Yellowknife in respect of the above-noted matter.

Would you kindly provide us with copies of any written submissions which you may
have received from other interested parties in this matter, together with a copy of the
reply to our client’s submissions by Miramar Con Mine Ltd. which must be delivered to

your office by 5:00 p.m. tomorrow, December 15", 2003.

In addition, prior to rendering 2 decision in this matter, we request that you afford our
client the opportunity to respond to any new issues which Miramar Con Mine Lid.,, or

other interested parties,“’%ay have raised in their submissions.
7

Would you also kindly confirm that you are prepared to receive and consider such a
response from the City of Yellowknife, and the deadline for receiving it.

1 look forward to your reply.

Yours tiuly,

FASKEN MARTINEAU DuMOULIN LLP
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Mackenzie Valley Environmental Impact Review Board

‘ Box 938, 5102-50th Avenue, Yellowknife, NT XI1A 2N7

www.mvelrb.nt.ca
From: - Kimberley Cliffe-Phillips = Fax: 867-766-7074
EAO . Phone: = 867-766-7062
bate: becember 23,2003 Pages: . 1 . including this page
To: Distribu;cion - Miramz;r CON Fax:
CC:.

Subject: Reasén; for. Decision

Forthcoming

NOTES:

Good Day,
Please be advised the Mackenzie Valley Environmental lmpact Review Board has completed its legal

analysis of the referral of the Miramar Con Abandonment and Restoratlon Flan, under Section 126 of the
MVRMA. '

y -

The Review Board has decided it wil not conduct and Environmental Assessment.

Reasons for Decision outlining the Board’s analysis will be issued in the near future. '

Regdrds,

Kimberley Chffe-Phllllps L

This transmission may contain information that is confidential and privlleged Itis intended solely for the use of the addressee and is protected by
Ieglsl:mon If you have received this fax transmission in error, please call (867) 7667050 (collect) and destroy any pages received. Thank you.
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_ MACKENZIE VALLEY ENVIRONME NTAL IMPACT REVIEW BOARD:

In the Matter of: The referral of the Miramar Con Mine
. . Abandonment and Restoration. Plan for
Environmental Assessment by the City
of Yellowknlfe :

And In the Matter of: A hearing held under section 24.of the

: : C sMackenzie Valley Resource Mariagement
Act to inquire into the Mackenzie Valley
‘Environmental Impact Review Board’s
-@uthority to conduct the Environmental
Asseéssment of the Con Miramar
Abandonment and Restoration Plan

‘REASONS FOR DEGISION

I;BACKGROUND

-On November 14, 2003 the‘Mackeénzie Valley Envnronmental impact Review Board .
(MVEIRB or Review Board) recgived correspondérice from the City of Yellowknife
(the City) attached to which was a resolution of City Council- referring the Miramars.
‘Con'Mine Ltd. (Miramar) Abahdonment and Restoration (A&R) Plan to the MVEIRB
for purposes of an envitbnmental assessment. The City Indicated that it was -
exercising its authority under subsgctions 126(2)(c) or 126(4) of the: Mackenzie

" Valley Resource Management Act (MVRMA)Yin making this referral

On December 1, 2003 the Review Boatd published notice of xts decisiori to hold a
‘hearing pursuant to section 24 of the MVRMA to. address the question of its authority
to proceed with the Environmental Assessmenit (EA) of the Miramar A&R Plan. This
" ‘hearing was to be conducted by exchange of written briefs since the i issues related to

the Review Board's authonty were almost exclusively Iegal

Page 1 of 9



Only two parties indicated interest in participating in this. hearing, the City and
Miramar. The Review Board posed two questions to the parties: .

1. Does the Miramar Con Mine abandonment and restoration process
constitute a "development”. under the MVRMA?

2. Do any of the conditions sef-out in paragraphs (a) to (c) of subsaction
- 126(4) of the MVRMA apply to the City of Yellowknife's referral?

‘In its argument filed December 11%, 2003, the City indicated that its initial referral
had also relied on subsection 126(2)(c) of the MVRMA and the City presented its
position on its authority to refer the A&R plan on that basig as well. S

Miramat’s counsél replied to the City's argument on Decernber 19" as required by
'the MVEIRB’s notice of hesting. Miramar also addressed the subsection 126(2)(c) -
issue. . _ . . :

The questions set out by the Review Board in its hotice of December 1% do not have
o be treated as exhaustive. Sifice both parties in the hearing have addressed the
application of subsection 126(2)(c) to the referral, the Board will consider that issue
in thése reasons as wall. .o ' ' . |

THEISSUES: _

The issues in this hearing relate to the Review Board's authority to conduct an EA of
the Miramar A&R Plan as referred by the City in its letter of November 7% 2003 (the
‘letter was not received by the Board until November 14”‘). It must be noted that the
coenduct of an EA on a proper referral under either subsection 126(2)(c) or 126(4) is

- méndatory. If all the conditions are met for such a referrl, the Review Board must
conduct the EA. S

The -iséués 1o be'resolved are:
1. dsthe ConMiramar A&R piotess a "developmerit” under the MVRMA?

2. Can'the City miake a referral to EA undér subsection 126(4) of the
MVRMA? | -

. BNy ..
3. Can the City make a referral to 'EA under subsection 126(2)(c) of the
MYRMA? . =

' THE RELEVANT STATUTORYPROVISIONS:

~ The folldwing provisions of the MVRMA are relevant fo the 'is_su'es set out-above:

'F’ége 20f9



Defi nltlons

“deVeiepment" means any undertaking, or any part of an undertaklng, that is carried out on land or
water and, except where the context otherwise indicates, wholly within the Mackenzie Valley, and
includes measures carried out by a department or agéncy of government leading to the establishment
of a park subject to the Canada National Parks Act and an acquisition of lands pursuant to the Historic
Sites and Monuments Act.

"local government” means any local government established under the laws of the Northwest
Territories, including a city, town, village, hamiet, charter community or settlement, whether
‘incorporated or not,"and includes the territorial government acting inthe p[ace of a local government
© pursuant to-thoss laws.

Other MVRMA Prows;ons

:60. (1) A board established for a settlement area has Jurisdiction in respect of all uses of waters and
deposits of waste in the settiement area for which a licence is required under the Northwest Territories
Waters Act and may : .

(a) issue, amend, renew and cancel licences and approve the assignment of licences, in
accordance wnth that Act and

.. (b) exercise any other power of the Northwest Territories Water Boér& under that Act,

and, for those purposes, references in that Act to that Board shall beread as references to the board
established for the seitlement area.

. 126.1;‘(2) Notwithstanding any di—::,terminatipn on a preliminary screening, the Review Board shall conduct
:an environmental assessment of a proposal-for a development that is referred to it by

(c) a local government, in the case of a development to be carried oitt within its beunclanes or
a development that might, in its opinion, have an adverse lmpact on the environment within its
boundanes

............

4) Subsectlons (2) and (3) apply in respsct of a development for which no preliminary screemng
is conduc;ted by reason that

(a) a llcence, permlt or other auttiorization is required for the carryirig out of the development )
under a federal or territorial law other than one specified in regulations made under paragraph
143(1 Xb), R

7 o .
(b) the development is exenipted by regulations made under paragraph 143(1)(c), or

(c) the impact of the development is found to be manifestly insignificant pursuant to paragraph
’ 124(2)(5)

but, in the cases referred to in paragraphs (b) and (c), the Review Board may only conduct an -
-environmental assessment on-its own motlon if, in its oplinion, the development involves issues of
special envnronmental concem. ’
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157.1 Part 5 dogs not apply in respect of any licence, permit or other authorization related to an
undertaking that is the subject of a licence or permit issued before June 22, 1984, except a licence,
permit or other authorization for an abandonment, decommissioning or other significant altération of -

the project:

1. Is the A&R Process a Devélopment Under the MVRMA?

What is planried at the Mtramar mine site and the activitiés which are the subject of
the A&R Plan in issue in this proceeding must be approved by the Mackenzie Valley
Land and Water Board (MVLWB) as part of W ater Licence N1L2-0040 (the Licence).
This includes the final abandonment ‘and decommiissioning of the Miramar Con Mine.'
“The timing of the submission of the final A&R Flan has been extended by the
MVLWB because of difficulties experienced by Miramar in completing the plan. The
Review Board understands nonetheless that this A&R Plan will address
abandonment and decommissioning of the site and not progresswe reclamatlon of an

ongoing mining operation.

The definition of “development” i in the MVRMA mcludes any undertaking or part of an
undertaking conducted on land or water in the Mackenzie Valley. The mirie is in the
Mackenzie Valley and the A&R Plan activities will be conducted on land and water.
The term "undertaking or part of an undertaking”-used in the defi nition of
development is very broad: It has been interpreted in a number of cases to include
not just a physical work but also the arrangements under which physical things are
used The Review Board's Guidelines? cited by counsel for the Clty reflect this broad
scope of this word and are consistent with the -law.

The argument submitted by counsel for Miramar does not address the questlon of
whether the A&R activities constitute a development per se. Rather it addresses the
‘question of whether.the A&R process is part of a new development or a new
. “proposed” undertaking which attracts EA. Miramar's argument is that the AR
process Is part of ongoing licensed activity which is not a new “proposed”
undertaking. Miramar further argues thatthe existing water licence was subject to
“environmental impact assessment at the time the licence was lssued

There is nothlng in the definition of development in section 111 of the MVRMA which

. limits the definition to new or proposed undertakings. Other provisions of the Act and
‘tegulations address the questlon of which developments or parts of developments

must be subjected to ’the\enwronmental impact assessment process found in part 5 of

the MVRMA.

" ' The meamng of the word undertaking has been considered frequently in cases addressing ss.
. 92(10) of the Constitution Act, 1867. See the discussion-in Peter Hogg's Constitutional Law of
Canada, Looseleaf Edition (Carswell: Scarborough, ON), 1992 (updated 1997 release 2).

2.Mackenzie Valley Environmental Impact Rewew Board Guidelines for Enwronmental Assessment
and Env:ronmental lmpact Rewew at page 27.
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3. -Can the City Refer the Miramar AR Plan Under Subsection 126(2)(c) of
the MVRMA? .

Subsectxon 126(2) begins with the phrase “Notwithstanding any determination on a
preliminary screening...” . Read as a whole, section 126 includes subsections (1)
which makes it mandatory for the Review Board to conduct an.EA of a development
referred to is after a preliminary screening; subsections (2) and (3) begin with the
phrase quoted above. Subsection (4) begins with an indication that it applies where
no. preliminary screening has been done. Subsection (5) is not relevant to this issue.
The structure of section 126 strongly implies that the only circumstances in which a - -
development not subjected to preliniinary screening may be referred to the MVEIRB is
when one of the cases set out in paragraphs (a) to (c) of that subsection apply. The
‘City has admitted that none of them do. The City nonetheless méakes an argument
that it can refer the Miramar A&R Plan to EA even though no prellmmary screening
was done by the MVLWB. ]

~'In order to make a referral under paragraph 126(2)(c), the City must be a “local
government” as that term is defined in the MVRMA, the development must be carried
out within the City’s boundaries and the City must have formed an opinion that the
development will have an adverse effect on the environment within its boundaries.

There is no doubt, in the Review Board’s view, that the City is a local government as
that term is defined in the MVRMA and that the activities associated with the A&R
Plan will be carried out within the boundaries of the mumclpallty The resolution of

. Yellowknife Gity Coungil attached to the November 7™ letter from the Mayer clearly
indicates that in the opinion of the City there will be an adverse impact on the
-environment within the Clty s boundaries.

There are, however, other requnrements set out in the MVRMA which determine
whether an EA can be done. For example, does a preliminary screening have to be
-completed before a referral can be made? The Review Board has ruled in the past
that the term “Notwithstanding any determination on a preliminary screening” found in
subsection 126(2) of the MVRMA meant that when a preliminary screening was -
undérway that na EA referral should take place by a parly not doing.thé screening
-untit the preliminary screening was completed. In this case, the City advises that the
MVLWB has indicated that it does not intend to conduct a preliminary screemng on
the A&R Plan approval process

A reading of the ~plam language of subsection 126(2), “Notwithstanding any
determination...” could lead the Review Board to conclude that if no preliminary
screening is done even a referral by a party like the City, which otherwise meeats all
the qualifications necessary in paragraph 126(2)(c), is blocked. This in the MVEIRB's
view would be a reasonable readlng of this phrase in the context of section 126 as a

whole.

ln the circumstances and having been advised tha’c the MVLWB does not intend to
screen the A&R Plan approval the City has chosen 1o advance its position to- the
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. ‘MVEIRB on the basis that a section 126(2)(c) referral can be made even if no

prelimiinary screening is conducted. The Review Board is not of the view given the
structure of section 126 that this position can be sustained. We will, however, give
further consideration to the City’s argument because in our oplmon it can be
drsmlssed for other reasons as well

To continue with the analysis, there is one more critical issué upon which the success
of the City’s argument depends. The City must also convince the Review Board that
the approval of thé A&R Plan is the approval of a "licence, permit or other ~
authorization as thatterm is used in subsection 124(1) of the MVRMA. Having
abandoned its argument on subsection 126(4) that the A&R Plan approval is an
authorization undér a federal or territorial law not listed in the PSRR, the City now
‘needs to convince the Review Board that the A&R Plan “authorization” is one for

which screening is required.

Counsel for the Clty argues_that the. MVLWB's authority o approve the A&R plan
under the existing water licence is tantamount to an “authorization” as that word is
- .used in subsection 124(1) and in numerous other places in the MVRMA. The
argument is also made that such an authorization is analogous 1o the “decision-
making responsibility” which triggered federal EARP review in the Friends of the
Oldman River Society v. Canada (Minister of Transport), [1992] 1 8.C.R. 3(S.C.C.).

Courisel for Mira_mar takes the opposite view arguing rules of statutory inferpretation
which hold that the term “other authorization” must be interpreted in the context in
which it is set out in the MVRMA that is as part of a list ..... “lrcences permits or other :

authorizationg™.®

The Review: ‘Board is of the opinion that this is a key issue in the City’s susbsection
126(2)(c) argument. What did Parliament intend to include undér the term “other
authorizations” in subsection 124(1) (and elsewhere )ofthe MVRMA? - °

“There are no cases to help in this determination. The Review Board has reviewed
that statutory scheme in detail and had further recourse to the PSRR and the
argument of counsel in order to interpret these words. ..

Preliminary screening under the MVRMA is apphcatlon driven. That is, the great
‘majority of screenings are done because of the PSRR. Certainly subsection 124(2)
. sets out instances where. screenlngs must be done even though no licence permit or
application is required (as does s5.126(4) as discussed above) but it is fair to say that
the primary triggers for preliminary screenings are set out in the PSRR.

Review of those regulations |nd|cates a series of schedules setting out the provisions
of federal and territorial acts and regulations, an application for which will require a
preliminary screening. Some of these provisions refer to statutory requirements for
licences or permits before certain activity can be undertaken. The best examples are

S Miramar cites E. A. Drieget’s woik on the Construction of Statutss and the ejusdem‘generis rule.'

‘Page 7 of 9



the water licences required by the Northwest Territories Waters Act and the land use

permits required by the Mackenzie Valley Land Use Regulations. Not all of these"

- instruments listed in the PSRR are labelled “licence” or “permit” in the statutes that
create them. For example, Schedule 1 Part 1 [tem 2 Column 3 (b) refers to’
subsection 5.1(4) of the Canada Oil and Gas Operations Act under whicha - .
development plan approval made by the National Energy Board can be subjected to

. preliminary screening. In the same part, ltem 6 Column 3 (a) refers.fo subsection

" 18(2) of the Indian Act under which a Ministerial authorization for the use of land ona

reserve may be given. Another example is found in Schedule 2 Part 1 Item 1 Column

3.which refers to the need for preliminary screening of forest management
agreements under the NWT Forest Management Act. Our point is that Canada, the

Governmetit of the Northwest Territories and the Gwich'in and Sahtu First Nations

_ developed these regulations in concert with the drafting of the MVRMA and it appears
to the Review Board that the list of “trlggers" set out in the PSRR was intended to be

exhaustlve

1n the Review Board’s view, the “or other authorizations™ term in subsection 124(1) is
not intended to refer to a set of approval requirements not set out in the regulations.
Such a list could not be identified with certainty. This would leave companies like
Miramar at constant risk that the need for ongoing regulatory approval of some.
element or activity under an existing licence or permlt could be réinterpreted to
reqmre a prel;mmary screening or an EA.

v Further practical consxder-atron of the subsecticm 126(2)(c) argumerit advanced by the
* City can identify the problems faced by Miramar and other regulated entities if the
City is correct in their interpretation. All water licences require the filing of annual
- monitoring reports, of “as built” engineering drawings and of other studies and .
ana‘lyse's, most often for-approval by the MVLVWB. These, are in addition to the A&R
- Plan in issue in this proceeding. If the City is right, any time the MVLWB has an
approval to give in the context of its ongoing regulatory oversight of a licensee, the
- activity would constitute an “authorlzatlon” under the MVRMA and could tngger a-

preliminary screenlng

The Review Board cannot accept an interpretation which could lead to this resuit.-
While the part 5 process in the MVRMA is an important contributor fo sustainable
"development, that process must also.give some certainty to companies doing
business in the Mackenzie Valley. An open ended envnronmental impact assessment

. process would fail to pr \hde that certainty.

Conséequently, the Rewew Board accepts the narrower interpretation of the term “or
other authorizations” urged upon it by counsel for Miramar. The Review Board is of
the view that the licences, permits-or other authorizations set out in'the PSRR are the
only.ones that attract preliminary screening and that the term “authorizations” is a
reference to those instruments set out in the PSRR which are not licences or permits.

‘As a result, the MVEIRB holds that Miramar's need to secure approval of it's A&R
Plan from the MVLWB is riot an application for a licence permit or other authorization
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-and consequently that no preliminary screening of the Plan is required under the.

MVRMA. In these circumstances, subsection 126(2)(c) cannot be used by the City to
make a referral of the Miramar A&R Plan.

CONCLUSION: =~

Considering the analysis and reasoning set out above, the MVEIRB holds that the
City cannot refer the Miramar A&R Plan for EA under either subsections 126(2)(c) or -

(4) of the MVRMA. :

. The Review Board therefore dismisses the City of Yellowknife referral.

‘Signed on the 2nd of January 2004 for the '

MACKENZIE VALLEY ENVIRONMENTAL IMPACT REVIEW BOARD:

“Todd.Burlingame, Chair

Ay
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